No. 11643 


Gnited States 
Circutt Court of Appeals 


For the Ninth Circuit 


BLOOMFIELD RANCH, by JAMES A. CLAYTON & CO,, 
a corporation, managing partner, operator and co-owner 
thereof, and by FLORENCE G. BALDWIN, JOHN DER- 
ROL CHACE, WILLIS SHERMAN CLAYTON, JR., 
ARTHUR D. CURTNER, JOHN KIRK DORRENCE, 
ROSE L. FITCH, MARGARET F. COYKENDALL, 
HUGH S. HERSMAN, ALFRED A. HAPGOOD, 
GEORGE H. OSEN, ALFRED L. PARKINSON, Estate 
of Andrew R. Patrick, deceased, by SIGURD C. P. COR- 
NETT, as executor of the will of Andrew R. Patrick, de- 
ceased, SAN JOSE HARDWARE CO., a corporation, 
NELLIE SHILLINGSBURG, ANNE THOMPSON, 
SARAH SHILLINGSBURG BARRY, MARGARET 
LEAMAN, and Estate of Ellen Weinstein, deceased, by 
Wells Fargo Bank & Union Trust Co., Executor, substituted 
for Estate of Samuel Weinstein, deceased, by Ellen Wein- 
stein, as executrix of the will of Samuel Weinstein, deceased, 
partners in and co-owners of Bloomfield Ranch, 

Petitioners, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Cransceript of the Record 


Upon Petition to Review a Decision of the Tax Court 
of the United States | 
PAUL P, @BRIEN. > 


Rotary Colorprint, 870 Brannan Street, San Francisco a, 8-15-4760 


No. 11643 


Guited States 
Circuit Court of Apneals 


For the Minth Circeutt 


BLOOMFIELD RANCH, by JAMES A. CLAYTON & CO., 
a corporation, managing partner, operator and co-owner 
thereof, and by FLORENCE G. BALDWIN, JOHN DER- 
ROL CHACE, WILLIS SHERMAN CLAYTON, JR., 
ARTHUR D. CURTNER, JOHN KIRK DORRENCE, 
ROSE L. FITCH, MARGARET F, COYKENDALL, 
HUGH S. HERSMAN, ALFRED A. HAPGOOD, 
(GEORGE H. OSEN, ALFRED L. PARKINSON, Estate 
of Andrew R. Patrick, deceased, by SIGURD C. P. COR- 
NETT, as exeeutor of the will of Andrew R. Patrick, de- 
eeased, SAN JOSE HARDWARE CO., a corporation, 
NELLIE SHILLINGSBURG, ANNE THOMPSON, 
SARAH SHILLINGSBURG BARRY, MARGARET 
LEAMAN, and Wstate of Ellen Weinstein, deceased, by 
Wells Fargo Bank & Union Trust Co., Exceutor, substituted 
for Estate of Samuel Weinstein, deceased, by Ellen Wein- 
stein, as execentrix of the will of Samuel Weinstein, deceased, 
partners in and co-owners of Bloomfield Ranch, 

Petitioners, 
VS: 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Cransecrint sf the Record 


Upon Petition to Review a Decision of the Tax Court 
of the United States 


Rotary Colorprint, 870 Brannan Street, San Francisco 8-15-47—60 


INDEX 


—— 


[Clerk’s Note: When deemed likely to be of an important nature, 
errors or doubtful matters appearing in the original certified record 
are printed literally in italic; and, likewise, cancelled matter appear- 
ing in the original certified record is printed and cancelled herein 
accordingly. When possible, an omission from the text is indicated by 
printing in italic the two words between which the omission seems to 
occur. | 


PAGE 
PORN VC? 2.5: 9 en tare ereee ey in. yi ceo en OMe acta? aie ee 23 
EXUMDCATALICCS (remeeeriee i & c 5 a sae nee eens 1 


Appearance—Wells Fargo Bank & Union Trust 


Oi aac Ge I eee eee 2B 
Order Subsiimiamgee chiionen en. 238 
Wertificate of Clergy ae, eo eer eee ere ee 249 
WECISION |... sere ehG ee | See ee ie 227 


Designation of Record, Proceedings and Evi- 
dence to Be Contained in the Reeord on Re- 


Le a rr a Shag cs a eee 246 
Woeeket Hin trl 6Stg meer nen mrenrer ie oxo 3 
Exhibits, Petitioner: 

No. 1—-A®iechiciimyeereren et os cvs ca. 167 
2—Willis Sherman Clayton, Jr....... 17] 
3—Florence G. Baldwin............. 172 
4— James Amel om C0..........+-- 174 
d—Georee I Osen. 23... ee ee eee 175 
6— Artie OC MTiWer se. ns cone UG 
(—lLetvers 37 7 235 10/17 728... 22. «2. Ish 


8—Letter Watedy7/15/31 ..........6: lez 


ii Bloomfield Ranch, ct al., vs. 


INDEX PAGE 

Exhibits, Petitioner—( Continued) : 
9§—Letter to Mr. Reed 8/14/31 ....... 184 
Oe GOON) on ea ao k Woe ee 185 
12—-Statement 1926 to 1940........... 187 
13—Investinent and Sales............. 189 


Exhibits, Respondent’s: 


A—Partnership Return of Income 1940... 191 
B—Breakdown of Gross Receipts, Sup- 


plies and Labor on 1940 return..... ee 
C—Farming Expenses 1927 to 1930....... 198 
D—Total Disbursements to investors..... 200 


F—Column Headed **MisceHNaneous™* in 
Petitioner's [exhibit 12 (segregation) 201 


Memorandum Findings of Fact and Opinion... 212 
TU GHIMO SO IMG one od nan eo badd oe ede 
CTO ORME ot ott see Eee eek are 220 


Motion for Transmission of Original Exhibits. 243 


Notice of Wiline® Petition for Review. .....4..5 292 
JEAN) ane eer ee ae a re 6 
Exhihit A—Letter Dated 2,/@8/44......... 19 
Hem Col Lor Nevlewe we. os ocneaw dnd a aes 
MtiMesO) Gontravciaae. . Gu. edhe ce ook 240 
TRG CECOMM TS 66 a cio day ane he a 2 yetoa ws Gi ee 2) 
Opening Statement on Behalf of the Peti- 
Tioner Dy Gv Gitioman... 2.220). 2 kus 26 


Opening Statement on Behalf of the Re- 
spondent by Mr. Marcussen............ 39 


Commissioner of Internal Revenue lee 
INDEX PAGE 
Proceedings—(Continued) : 
Witness, Plaintiff: 
Reed, Frazier O. 


BUCCI ht 2 eke oan c ou a ees 47 

— UIRUS SO err 2 

SS 1eCUNE Ch. Rae rr re 160 

SSCS. 163 

Statement of Points to Be Relied Upon........ 251 
Slaton — ee oss. te ces RS 
Decree of Minal Disthibution............. 230 
WMetters: Testamentaityer. .2. .. 26. . ee eden 235 
Set ULL ON Ol oh AC URN a. a hs ee es 202 


Simulation on Wacts ike: Hxhibit “HW. .......2 210 


APPEARANCES 


For Taxpaver: 
O. K. CUSHING, 
EUSTACE CULLINAN, 
DELGER TROWBRIDGE. 


For Commissioner: 


LEONARD A. MARCUSSEN. 


bo 


Bloomfield Ranch, ct al., vs. 


In The Tax Court of the United States 
Docket No. 5007 


BLOOMFIELD BRANCH, by Ju&sAlEsS A. CLAY- 
TON & CO., a corporation. managing partner, 
operator, and co-owner thereof, and by 
FLORENCE G. BALDWIN. JOHN DERROL 
CHACHE, WILLIS SHERSIAN GLSYSOR: 
JK; AEVAWER DD. CURTNER. JO TNs nis 
DORRANCE, ROSE L. FITC, WARGARET 
F. COYKENDALL, HUGH 8. HERSMAN, 
ALFRED A. HAPGOOD, GEORGE 4. 
OSEN. ALFRED L. PARKINSON, ESTATE 
OF ANDREW R. PATRICK, deceased, by 
SIGURD C. P. CORNET, as executor of the 
will of Andrew R. Patrick, deceased, SAN 
JOSE HARDWARE CO. a corporation, 
NELLIE SHILLINGS BURG, ANSE 
THOMPSON, SARAH SHILLINGSBURG 
BARRY, MARGARET LEAMAN, and 
ESTATE OF SAMUEL WEINSTEIN, de- 
ceased, by ELLEN WEINSTEIN, as executrix 
of the will of Samuel Weinstein, deceased, 
Partners in and co-owners of Bloomfield Ranch, 

Petitioners, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
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See Order of 3/351/47—That the Estate of Ellen 
Weinstein, deceased, Wells Fargo Bank & 
Union Tinst Co., Executor, be substituted in 
the place and stead of the Estate of Samuel 
Weinstein, deceased, by Ellen Weinstein, 
Executrix. 


DOCKET ENTRIES 
1944 

May 22—Petition received and filed. Taxpayer 
notified. Fee paid. 

Mav 23—Copy of petition served on General 
Counsel. 

May 22—Request for Cireuit hearing in San Fran- 
cisco filed by taxpayer. 5/29/44 Granted. 

June 30—Answer filed by General Counsel. 

July 4—Copy of answer served on taxpayer, San 
Francisco, California. 


1945 

Feb. 10—Hearing set Apr. 23, 1945, San Francisco. 

Mar. 21—Hearing date changed to 7/9/45, San 
Francisco, Cal. 

July 10—Hearing had before Judge Harron on 
merits. Stipulation of facts filed at hear- 
ing. Briefs due 8/24/45; replies 9/8/45. 

Aug. 7—Transeript of hearing 7/10/45 filed. 

Aug. 20—Brief filed by taxpayer. 

Aug. 20—Findings of fact proposed by taxpayers 
filed. 
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1945 
Aug. 21—Motion for extension to Sept. 24, 1945, to 
file brief filed by General Counsel. 8/22/45 
Granted. 


Sept.24—Brief filed by General Counsel. Copy 
served 9/25/45. 

Oct. 3—Motion for extension to 10/30/45 to file 
reply brief filed by taxpayer. 10/4/45 
Granted. 


Sept.25—Copv of brief and proposed findings of 
fact served on General Counsel. 


Oct. 29—Reply brief filed by taxpayer. 10/29/45 
Copy served. 


Oct. 31—Reply brief filed by General Counsel. 
Served 11/1/45. 


1947 
Jan. 31—Memorandum findings of fact and opinion 
rendered, Judge Harron. Decision will be 
entered for respondent. Served 2/3/47. 


Jan. 31—Decision entered, Judge Harron, Div. 18. 
Mar. 31—Stipulation to change the caption filed. 


Mar. 31—Appearance by O. K. Cushing, Eustace 
Cullinan and Delger Trowbridge as coun- 
sel, filed, that Wells Fargo Bank & Union 
Trust Company, as Exeeutor of the Will 
of Ellen Weinstein, deceased, appears as 
a party petitioner in this cause. 
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1945 
Mar. 31—Order that the Estate of Ellen Weinstein, 


Apr. 


Apr. 


Mav 


May 


deceased, Wells Fargo Bank and Union 
Trust Company, Executor be substituted 
as the party petitioner in the above pro- 
ceedings in the place and stead of the 
Estate of Samuel Weinstein, deceased, by 
Ellen Weinstein, Executrix, entered. 


21—Bond in the sum of $21,650.00 approved 
and ordered filed. 

21—Petition for review by U. 8S. Cireuit 
Court of Appeals for the Ninth Cireuit 
filed hy taxpaver. 

21—Proof of service of a copy of the petition 
for review filed. 


. 28—Designation of record filed by taxpayers. 


dJ—Proof of service of designation of record 
filed. 


i—Certified copy of a motion with order 
thereon from the Ninth Cireuit directing 
Clerk of the Tax Court to transmit to the 
Cireuit Court Petitioner’s original ex- 
hibits 11 and 14 and Respondent’s Exhibit 


FE, fifteen davs prior to argument on this 
ease filed. [2*] 


* Page numbering appearing at top of page of original certified 
Transcript. 
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PETITION 


The above-named Bloomfield Ranch hereby peti- 
tious, by James A. Clayton & Co., a corporation, 
managing partner, operator, and co-owner thereof, 
and by Florence G. Baldwin, Joln Derrol Chace, 
also known as John D. Chace, Wuihs Sherman 
Clayton, Jr., also known as Willis 8. Clayton, Jt... 
Arthur D. Curtner, also known as A. D. Curtner, 
John Kirk Dorrance, also known as John K. [3] 
Dorranee and as J. IK. Dorrance. Rose L. Fiteh, 
Margaret F. Coykendall, Hugh S. Hersman, also 
known as H. S. Hersman, Alfred A. Hapgood, also 
known as A. A. Hapgood, George H. Osen, Alfred 
I. Parkinson, also known as A. Leroy Parkinson, 
Sigurd C. P. Cormett, also known as 8. C. Cornett, 
as executor of the will of Andrew R. Patrick, also 
known as A. R. Patrick, deceased, San Jose Hard- 
ware Co., a corporation, Nellie Shillingshurg, Anne 
Thompson, Sarah Shillingsbure Barry, formerly 
Sarah Shillingsburg, Margaret Leaman, and Ellen 
Weinstein, as executrix of the will of Samuel Wein- 
stein, deceased, for a redetermination of the defi- 
cieney set forth by the Commissioner of Internal 
Revenue in his notice of deficiency (Bureau Svm- 
bols: San Francisco Division TRA: 90:D ALW) 
dated February 28, 1944, and addressed to Bloom- 
field Ranch, and as a basis of this proceeding alleges 
as follows: 

1. Petitioner, Bloomfield Ranch, is and during 
the period here involved was a partnership, as a 
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partnership is defined by section 3797 of the Inter- 
nal Revenue Code and section 29.3797-4 of Regu- 
lations 111, or section 19.3797-4 of Regulations 103, 
and is a designation under which is carried the 
account for a group of persons hereinafter named 
who hold, as equitable co-tenants, in the name of 
M. E. Thomas, their agent, certain lands designated 
as Bloomfield Ranch, for the profitable resale 
thereof and for no other purpose. 

The return for the period here involved was filed 
with the Collector for the First District of Cali- 
fornia. 


The principal office of Bloomfield [4] Ranch is 
at the office of James A. Clayton & Co., 34 West 
Santa Clara Strect, San Jose, Califormia. Said 
lands, designated as Bloomfield Ranch, consisted 
during the vear 1940 of 2,368 acres, more or less, 
of farm and e¢attle-range Jand lving within the 
Counties of Santa Clara, Santa Cruz, and San 
Benito in California. 


The names of the members of said partnership 
so designated as the Bloomfield Ranch, and the 
co-owners of said lands, and equitable co-tenants 
thereof, and their respective undivided interests in 
said partnership and lands are: 

Florence G. Baldwin, who owns a 1/14th interest, 

John Derrol Chace, who owns a 1/14th interest, 

Willis Sherman Clayton, Jr., who owns a 1/28th 
miterest, 


James A. Clayton & Co., a corporation, who owns 
a 3/28th interest, 
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Arthur D. Curtner, who owns a 3/28th interest, 

Johu Kirk Dorrance, who owns a 1/14th interest, 

Rose L. Fitch, who owns a 1/112th interest, 

Margaret F. Coykendall, who owns a 1/112th 
interest, 

Hugh 8S. Hersman, who owns a 1/14th interest, 

Alfred A. Hapgood, who owns a 1/70th interest, 

George H. Osen, who owns a 1/14th interest, 

Alfred L. Parkinson, who owns a 5/56th interest, 

Sreurd C. P. Cornett, as executor of the wall of 
Andrew R. Patrick, deceased, whose estate owns 
a 1/t4th interest, [5] 

san Jose Hardware Co.. a corporation, who owns 
a 1/14th interest, 

Nellie Shillingsburg, who owns a 2/70th interest 
and a life estate in an additional 2/70th interest, 

Anne Shompson, who owns a 2/210th interest, 
subject to a life estate of Nellie Shilingsbure, 

Sarah Shillingsburge Barry, who owns a 2/210th 
interest, subject to a life estate of Nellie Shillings- 
burg, 

Margaret Leaman, who owns a 2/210th interest, 
subject to a life estate of Nellie Shillingsburg, 

Ellen Weinstein, as exeeutrix of the will of 
Samuel Weinstein, deceased, whose estate owns a 
1/14th interest. 

Sigurd C. P. Cornett was appointed executor of 
the will of Andrew R. Patrick, deceased, in and 
by the Superior Court of the State of California 
in and for the County of Monterey. 

Een Weinstein was appointed executrix of the 
will of Samuel Weinstein, deceased. in and by the 
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Superior Court of the State of California in and 
for the City and County of San Francisco. 

2. The notice of deficiency (a copy of which is 
attached and marked ‘‘ Exhibit A’’) was mailed to 
the petitioner [6] on February 28, 1944. 

3. The taxes in controversy are income and de- 
elared value excess profits taxes for the calendar 
vear 1940. The deficiencies asserted are $6,646.60 
income tax and $4,159.58 declared value excess 
profits tax. The total amount of said deficiencies is 
in controversy. 

+. The determination of taxes set forth in the 
said notice of deficiency is based upon the following 
errors: 

(a) Jn determining the income tax of the peti- 
tioner, Bloomfield Ranch, the Commissioner errone- 
ously determined that said petitioner was an asso- 
ciation taxable as a corporation. 

(b) In determining the declared value excess 
profits tax of petitioner, Bloomfield Ranch, the 
Commissioner erroneously determined that said 
petitioner was an association taxable as a corpora- 
tion. 

5. The facts upon which the petitioners relv as 
a hasis of this proceeding are as follows: 

(a) Petitioner Bloomfield Ranch is a partner- 
Sai as deniedimpsecmon 3007 6( a) a2) soe athe 
Internal Revenue [7] Code and in section 29.3797-4 
of Regulations 111, or section 19.3797-4 of Reeula- 
tions 103, and has never heen a corporation or an 
association within the meaning of section 3797 (a) 
(3) of the Internal Revenue Code, or within the 
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meaning of sections 29.3797-1 to 29.3797-4 of Regn- 
lations 111, or sections 19.3797-1 to 19.3797-4 of 
Regulations 103. 

(b) Petitioner Bloomfield Ranch is not now and 
has never been a corporation. 

(c) Petitioner Bloomfield Ranch has no officers 
and has no organization or representative manage- 
ment and it does not now and has never done busi- 
ness under the semblance of a corporation or of 
such an association as 1s ineluded within the mean- 
ine of section 3/97 (a) (3) of the Intemal Rewenne 
Code, or sections 29.38797-1 to 29.3797-4 of Regula- 
tions 111, or sections 19.3797-1 to 19.8797-4 of 
Regulations 103. 

cd ae sames: A Clayton Co. a corpolatiomeds 
the managing partner and operator [8] and one of 
the co-owners of Bloomfield Ranch, but solely for 
the profitable resale of said land and the incidental 
upkeep of said land pending resale thereof. Peti- 
tioner Bloomfield Ranch is not and never was an 
enterprise for or engaged in the transaction of 
business generally or any activity except the profit- 
able resale and incidental upkeep pending resale of 
certain definite lands acquired at the inception of 
the partnership and never increased or changed 
except by and through sales of parts thereof. 

(e) The liability of the co-owners to persons 
dealing with Bloomfield Ranch through its man- 
aging partner and operator or otherwise has never 
been limited by agreement or otherwise. 

(f) The petitioner Bloomfield Ranch does not 
now have and never has had capacity to enter into 
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contracts in its own name like an individual. Peti- 
tioner Bloomfield Ranch does not now have and [9] 
never has had capacity to take and hold and con- 
vey, or to take or hold or convey property in its 
own name like an individual, and it does not now 
have, and never has had, capacity to sue and be 
sued, or sue or be sued, in its own name hike an 
individual. 

(g) Petitioner Bloomfield Ranch has never been 
authorized to issue, and it never has issued, certifi- 
cates of ownership. 

(h) The method of filing returns as a co-part- 
nership for petitioner Bloomfield Ranch has been 
approved by the Treasury Department with full 
knowledge of the facts for every year from and 
including 1926 up to the vear here involved, to wit, 
1940. 

Wherefore, petitioners pray that this Court may 
hear the proceeding and determine that no defi- 
ciency is due from [10] petitioner Bloomfield Ranch 
for the calendar year 1940. 


OMe CUSHING, 

EUSTACE CULLINAN, 

DELGER TROWBRIDGE, 
Counsel] for Petitioners. 


Of Counsel : 
CUSHING & CUSHING, CULLINAN, 
TROWBRIDGE & GORRILL, 
#1 Montgomery Street 
San Francisco 4, California. [11] 
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State of California, 
County of Santa Clara—ss. 


John Derroll Chace, Willis Sheiman Clayton, 
Ji, Artie ieCintier, Jolin Nirk Dormance, ick 
S. Hersman, Alfred A. Hapgood, George H. Osen, 
Alfred &. Parkinson, Nellie Shillingsburge, Anne 
Thompson and Sarah Shillingsburg Barry, each 
being duly sworn, deposes and says: 


That he is a partner in and co-owner of the 
petitioner Bloomfield Ranch, and makes this veri- 
fication for petitioner Bloomfield Ranch, and for 
himself as a partner in and co-owner of Bloomfield 
Ranch; that he has read the foregoing, or had the 
same read to him, and is familiar with the state- 
ments contained therein, and that the facts stated 
therein are true, except as to those facts stated to 
he on information and belief. and those facts he 
beheves to be true. 

JOHN DERROLL CHACE, 
WILLIS SHERMAN CLAY- 
TON, J, 
ARTHUR D. CURTNER, [12] 
JOHN KIRK DORRANCE, 
HUGH 8S. HERSMAN, 
ALFRED A. HAPGOOD, 
GEORGE H. OSEN, 
ALFRED L. PARKINSON, 
NELLIE SHILLINGSBURG, 
ANNE THOMPSON, 
SARAH SHILLINGSBURG 
BARRY. 


Oo 


Commissioner of Iricrnal Revenue if 


Subscribed and sworn to before me this 9th day 
of May, 19+. 
[Seal] Pel vONOV AN, 
Notary Public in and for the County of Santa 
Clara, State of California. Mv commission 
expires: October 1, 1946. [13] 


State of California, 
County of Santa Clara 


SS. 


Frazier O. Reed, being duly sworn, deposes and 
says: 

That he is the President of James A. Clavton 
& Co., a corporation; as such is authorized to verify 
the foregoing petition; that James A. Clayton & 
Co. is the managing partner, operator, and one of 
the co-owners of said Bloomfield Ranch; that he 
verifies the foregoing petition for Bloomfield Ranch 
and for James A. Clayton & Co., as such managing 
partner, operator and co-owner of Bloomfield 
Ranch; that he has read the foregoing petition and 
is familar with the statements contained therein 
and that the facts stated therein are true, except as 
to those facts stated to be on information and 
belief, and those facts he believes to be true. 


FRAZIER O. REED. 
Subscribed and sworn to before me, this 9th day 
of May, 1944. 
[Seal] E. B. DONOVAN, 


Notary Publie in and for the County of Santa 
Clara, State of California. 


My commission expires: October 1, 1946. [14] 
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State of California, 
County of Santa Clara—ss. 


Warren L. Holmes, being duly sworn, deposes 
and says: 

That he is the President of San Jose Hardware 
Co., a corporation; as such is authorized to verify 
the foregoing petition; that he verifies the fore- 
going petition for Bloomfield Ranch and for the 
San Jose Hardware Co. as a partner in and a 
co-owner of Bloomfield Ranch; that he has read 
the foregoing petition and is familar with the 
statements contained therein and that the facts 
stated are true, except as to those facts stated to 
be on information and belief, and those facts he 
believes to be true. 

WARREN L. HOLMES. 

Subscribed and sworn to before me, this 9th day 
of May, 1944. 

[Seal] EK. B. DONOVAN, 

Notary Public in and for the County of Santa 
Clara, State of California. 


My commission expires: October 1, 1946. [15] 


State of California, 


County of Santa Clara 


SS. 


Ellen Weinstein, being duly sworn, deposes and 
says: 

That she is the duly qualified and acting execu- 
trix of the will of Samuel Weinstein, deceased, and 
was appoited such by order of the Superior Court 
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of the State of California in and for the City and 
County of San Francisco; that she makes this veri- 
fication for petitioner Bloomfield Ranel: and for 
the estate of Samuel Weinstein, deceased, as a part- 
ner in and co-owner of said Bloomfield Ranch; that 
she has read the foregomeg petition and is familiar 
with the statements contained therein and that the 
facts stated are true, except as to those facts stated 
to be on information and belief, and those facts she 
believes to be trne. 
ELLEN WEINSTEIN, 
Executrix of the will of 
Samuel Weinstein. deceased. 
Subscribed and sworn to before me, this 9th day 
of Mas, 19-44. 


[Seal] EH By DONOVAN, 
Notary Public in and for the County of Santa 
Clara, State of Califorma. 


My commission expires: October 1, 1946. [16] 


State of California, 
County of Santa Clara 


SS. 


Sigurd C. P. Cornett, being first dulv sworn, 
deposes and says: 

That he is the duly qualified and actine exeeutor 
of the will of Andrew R. Patriek, deceased, and was 
appointed as sueh by the Superior Court of the 
State of California in and for the County of Mon- 
terey ; that he makes this verification for petitioner 
Bloomfield Raneh, and for the estate of Andrew 
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R. Patrick, deceased, as a partner In and co-owner 

of said Bloomfield Ranch; that he has read the fore- 

going petition and is familiar with the statements 

contained therein and that the facts stated therein 

are true, except as to those stated to be on informa- 

tion and belief, and those facts he believes to be 
true. 

SIGURD CLP, CORN TEE 
Executor of the will of An- 
drew R. Patrick, deceased. 


Subscribed and sworn to before me, this 9th day 
of May, 1944. 


[Seal] E. B. DONOVAN, 
Notary Public in and for the County of Santa 
Clara, State of California. 


My commission expires: October 1, 1946. [17] 


State of California, 


County of Ventura—ss. 


Florence G. Baldwin, being first duly sworn, de- 
poses and says: 

That she is a partner in and co-owner of the 
petitioner Bloomfield Ranch, and makes this veri- 
fication for petitioner Bloomfield Ranch, and for 
herself as a partner in and co-owner of Bloomfield 
Ranch; that she has read the foregoing, and is 
familiar with the statements contained therein, and 
that the facts stated therein are true, except as to 
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those facts stated to be on information and belief, 
and these facts she believes to be true. 
/3/ FLORENCE G. BALDWIN, 

Subseribed and sworn to before me, this 11th day 
of May, 1944. 

[Seal] MAUDE MARKILLIE, 
Notary Public in and for the County of Ventura, 
State of California. 


My conmnission expires: Feb. 5, 1947. [18] 


State of California, 
County of Santa Clara—ss. 

Rose L. Fitch and Margaret F. Coykendall, each 
being duly sworn, deposes and says: 

That she is a partner in and co-owner of the 
petitioner Bloomfield Ranch, and makes this verifi- 
cation for petitioner Bloomfield Ranch, and for her- 
self as a partner in and co-owner of Bloomfield 
Raneh; that she has read the foregoing, or had the 
same read to her, and is familiar with the statements 
contained therein, and that the facts stated therein 
are true, except as to those facts stated to be on 
information and belief, and those facts she believes 
to be true. 

/s/ OSH tel tC E, 
/s/ MARGARET F,. COYKENDALL. 

Subseribed and sworn to before me, this 9th day 
of May, 1944. 

[Seal] EK. B. DONOVAN, 

Notary Public in and for the County of Santa Clara, 
State of California. 
My commission expires: October 1, 1946. [19] 
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State of California, 
County of Los Angeles—ss. 

Margaret Leaman, being first duly sworn, deposes 
and says: 

That she is a partner in and co-owner of the 
petitioner Bloomfield Ranch, and makes this veri- 
fication for petitioner Bloomfield Ranch, and for 
herself as a partner in and co-owner of Bloomfield 
Ranch; that she has read the foregoing, and is 
familiar with the statements contained therein, and 
that the facts stated therein are true, except as to 
those facts stated to be on information and belief, 
and those facts she believes to be true. 


/3/ MARGARET LEAMAN, 
Subscribed and sworn to before me, this 11th 
day of May, 1944. 


fSeal] WILLIAM F. SHAFFER, 
Notary Public in and for the County of Los An- 


geles, State of California. 


My commission expires: June 17, 1947. [20] 
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SN-it-7 
iE BLY A 
Form 1279 


[Seal] TREASURY DEPARTMENT, INTER- 
NAL REVENUE SERVICE, 74+ New Mont- 
gomery Street, San Francisco, 5, California. 


Office of Internal Revenue Agent in Charge San 
Francisco Division. [TRA:90-D. ALW. 


Feh. 28, 1944 
Bloomfield Ranch, 
e/o James A. Clayton & Co., 
b4 West Santa Clara Street, 
san Jose, California. 


Gentlemen: 


You are advised that the determination of vour 
income tax liability for the taxable year ended De- 
cember 31, 1940 discloses a deficiency of 6,646.60 
and that the determination of your declared value 
excess-profits tax liability for the year mentioned 
discloses a deficiency of $4,159.58 as shown in the 
statement attached. 


In accordance with the provisions of existing 1n- 
ternal revenue laws, notice 1s hereby given of the 
deficiency or deficiencies mentioned. 


Within 90 days (not counting Sunday or a legal 
holiday in the District of Columbia as the 90th day) 
from the date of the mailing of this letter, you may 
file a petition with The Tax Court of the United 
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States, at its principal address, Washington, D. C., 
for a redetermination of the deficiency or defi- 
clencies. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, San 
Francisco, 5, California, for the attention of Con- 
ference Section. ‘The signing and filing of this form 
will expedite the closing of vour return(s) by per- 
mitting an early assessment of the deficiency or 
deficiencies, and will prevent the accumulation of 
interest, since the interest period terminates 30 days 
after filmg the form, or on the date assessment is 
made, whichever is earlier. 


Respectfully, 


HAROLDISN, GhAY ES, 
Acting Commissioner. 


/s/ By F. M. HARLESS, 
Internal Revenue Agent in 
RR Charge. 
Hnelosures: 
Statement 
Form of Waiver [21] 
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Statement 
Bloomfield Raneh 
¢/o James A. Clayton & Co. 
34 West Santa Clara Street 
San Jose, California 


Tax Liability for the Taxable Year Ended 
December 31, 1940 


Liability Assessed Deficiency 
income “Lax 42 2 eee $6,646.60 None $6,646.60 
Declared Value Excess- 

Haronts, as eee eee f159.58 None 4,159.58 


This determination of vour tax liability, is made 
on the basis of information on file in this office. 


You filed a return on Form 1065 as a partnership. 
It is held that you are an association as defined in 
section 3797 (a) (3) of the Internal Revenue Code, 
and are therefore, subject to tax as a corporation. 


Adjustments to Net Income 


Net income as disclosed by return, Form 1065.......... $31,512.01 
No change is made in net income reported. 


Maxaple Net [requiem ee ee $31,512.01 


22 Bloomfield Ranch, et al., vs. 


Computation of Declared Value Excess-Profits Tax 


Net income for declared values excess-profits tax 
COLNE DN UNL EN S110) ee aes Se DN tere 
Less: Credit of 10% of value of capital stock. (No 
capital stock tax return for the vear ended 

sme SOO Myris MCU)! scx esvecceeencceses-ssceoee cere 


Amount subject to declared value excess-profits tax.. 
Amount taxable at 12% $31,512.01 and tax............... 


Motalsdeelared value exeess-profits tax.......2.....2 
Deelared value excess-profits defense tax (10% of 
GES Fiotl 74 1 |e ene IR eNO eee 


Total declared value excess-profits and declared 
value excess-profits defense taxes assessable.......... 
Declared value excess-profits tax assessed..............---- 


Deficieney of declared value excess-profits tax.......... 


Computation of Income Tax 


Net income for declared value excess-profits tax 
Less : 


Declared value excess-profits tax (eash basis) 


Nomimals tax: Web, MICOME: 2... nescecccecszceccse.e 
Imeorie tars o1e$25,00000... nei... 
Income tax on portion in exeess of $25,000.00— 

ce) 1101 N17; ae 
ATT teal tea ant ede ccc vy on dsp ee 
Income defense tax: 

(If normal tax net income is less than $31,964.30— 
$377.50 plus 3.38% of income in excess of 
$25,000.00) $377.50 plus 3.3% of $6,512.01........ 

Total income and ineome defense taxes assessable.... 
Income tax assessed 


Deficiency of income tax 


[Endorsed]: Filed May 22, 1944. [23] 


None 
$31,512 ,0il 
$ 3,781.44 
$ 3,781.44 

378.14 
$ 4,159.58 
None 


$ 4,159.58 


$31,512.01 


None 


$31,512.01 


$ 6,054.20 


592.40 


$ 6,646.60 
None 


$ 6,646.60 
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[Vitle of Tax Courteand Cause. j 
ANSWER 


Comes now the Commissioner of Inteimal Rev- 
enue, respondent above named, by lis attorney, 
J. P. Wenchel, Clief Counsel, Bureau of Internal 
Revenue, and for answer to the petition filed by the 
above-named petitioners, admits and denies as fol- 
lows: 

1. Admits that the return for the period here in- 
volved was filed with the Collector for the Tirst 
District of California; admits that the principal 
office of Bloomfield Ranch is at the office of James 
A. Clayton & Co., 34 West Santa Clara Street, San 
Jose, California; and admits that the lands desig- 
nated as Bloomfield Ranch he within the counties 
eo eres Cruz, and san Benito, im 
California: for lack of information and belief denies 
all other allegations contained in paragraph 1 of the 
petition. 

2. Adinits the allegations contained in paragraph 
2 of the petition. 

3. Admits the allegations contained in paragraph 
3 of the petition. 

4. (a) and (b) Denies that the determination of 
taxes set forth in the notice of deficiency is based 
upon errors as alleged in paragraph 4 and subpara- 
graphs (a) and (b) thereunder of the petition. 


5. (a) to (h), inelusive. Denies the allegations 
contained in subparagraphs (a) to (bh), inelusive, 
of paragraph 5 of the petition. 
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6. Denies generally and_ specifically each and 
every allegation in the petition not hereinbefore ad- 
mitted, qualified, or denied. 


Wherefore, it is praved that the Commissioner’s 
determination be approved and the petitioner’s ap- 
peal denied. 


/s/ J. P. WENCHEL, TMM 
Chief Counsel, 
Bureau of Internal Revenue. 
Of Counsel: 
bnew Ty, 
Division Counsel. 


i. HM. MATHER, 
BR PAUR GL. MURRAY, 
Special Attorneys. 
Bureau of Internal Revenue. 
ALM/1s 6/22/44. 


[Endorsed]: Received and filed June 30, 1944. 
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Before the Tax Court of the United States 
Docket No. 5007. 


In the Matter of 


BLOOMFIELD RANCH, by JAMES A. CLAY- 
TON & CO., a corporation, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Before: Honorable MARIAN J. HARRON, 
Judge. 


Appearances : 


Eustace Cullinan, Esq., and O. K. Cushing, Esq., 
1 Montgomery Street, San Francisco, California, 
appearing on behalf of Bloomfield Ranch, by James 
A. Clayton & Co., a Corporation, Petitioner. 


Leonard A. Marcussen, Esq., (Honorable J. P. 
Wenchel, Chief Counsel, Bureau of Internal Rev- 
enue), appearing on behalf of the Commissioner of 
Tnternal Revenue, Respondent. [29] 


PROCEEDINGS 


The Clerk: Docket No. 5007, Bloomfield Ranch, 
by James A. Clayton & Co., a corporation. 

Mr. Cullinan: Ready. 

Mr. Mareussen: Ready for Respondent. 
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The Clerk: Will you state your appearances for 
the record. 

Mr. Cullinan: Eustace Cullinan and O. K. 
Cushing of San Francisco, appearing for the Peti- 
tioner. 

Mr. Mareussen: Leonard A. Mareussen appear- 
ing for the Respondent. 

The Court: Will vou proceed, Mr. Cullinan ? 

Mr. Cullinan: If the Court will indulge me, I 
will make rather a full opening statement. J think 
it will assist the Court and, perhaps, shorten the 
proceedings. 


OPENING STATEMENT ON BEHALF OF 
PEE PET Na 


By Mr. Cullinan 


Mr. Cullman: ‘This is a petition by members of 
a syndicate, or joint venture, as we call it, which 
is designated for convenience Bloomfield Ranch, 
and which we say, and expect to prove, is a partner- 
ship as that term is defined by Section 3797 of the 
Internal Revenue Code, that is to say it is an agent, 
or a syndicate, and not an association as that word 
is used in the Code definition of corporation. [30] 

Now, the Commissioner viewing this group as a 
corporation has assessed for the taxable year 1940 a 
deficiency of $6,646.50, plus a declared value excess 
profits tax defiicieney of $4,159.58. 

Our petition asks that the Court determine that 
there 1s no deficiency. 

There is no dispute about those amounts. If the 
Petitioner should be taxed as a corporation they 
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ewe those amounts. If they are a partnership as 
defined bv the statute they owe nothing. 

The importanee of this case to the Petitioners 
is that the decision here for 1940 will govern the 
tax liability for subsequent years. 

Now, we do not expect much controversy over the 
facts. Many of the facts are admitted by the plead- 
ings and others by a stipulation which will be pre- 
sented at the beginning of the trial. 

We have given the Commissioner and counsel 
complete access to all our records, and have per- 
mitted the government counsel to interrogate fully 
Mr. Frazier Reed, who will be our principal wit- 
ness, in fact our sole witness. 

With respect to those facts not admitted by 
answer or stipulation the Commissioner puts us on 
our proof not so much (at least we think so) be- 
cause he has any doubt concerning the facts, but 
because he prefers to have them established [31] 
by our evidence. So the controversy is really not 
about what was done, but mainly, if not solely, as 
to whether what was done brings the Petitioners 
within the definition of a corporation as defined im 
the same Code Section. 

It will, we think, clarify the issues and aid the 
Court if we state with some detail the facts which 
we expect to establish. 

Now, in the early part of 1926 Miller & Lux, a 
great and very famous corporation, owned 21 
separate parcels of land, substantially all ranches or 
ranch lands in the Counties of Santa Clara, San 
Benito and Santa Cruz, in California. The tracts 
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were widely scattered. The distance hetween th 
most northerly and the most southerly tract is about 
14 miles, and between the most easterly and the 
most westerly tract about 13 miies. 

The 21 ranehes all designated generally Bloom- 
field Ranch, contain about 27, or did contain—we 
bought 27,500 acres. That is approximately equiva- 
lent to 48 square miles of land, consisting of lands 
suitable for various purposes, and including some 
swamp and overflowed lands and river bottoms, and 
land in but on the outskirts of the Town of Gilroy; 
about +2 acres included in the acreage at the out- 
skirts of Gilroy out of the 27,500. 

These properties, as [ said, were called commonly 
and for convenience, the Bloomfield Ranch. Miller 
& Lux [32] operated the properties as one going 
concern on which it handled thousands of cattle, on 
which it raised most of the feed for those cattle, 
and on which it habitually employed approximately 
200 men. . 

Now, it became known about the beginning of 
1926 that these properties could be bought from 
Miller & Lux as a whole. 

Now, James A. Clayton & Company is a California 
corporation, having its principal place of business 
in San Jose, California. It does business as a real 
estate agent and broker. Its busines was founded 
by James A. Clayton in 1867. About 1880 a part- 
nership was formed, consisting of James A. Clay- 
ton and his two sons, and thereafter the partnership 
did business as a real estate agent and broker until 
it was incorporated in 1908. 
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Duving all of that time, since 1867, the principal 
activity, first of Mr. Clayton, subsequently of the 
partnership, and since 1903 of the corporation, las 
been to act as agent for persons who wished to buy 
Omee real property 

The president of Clayton & Company is Mr. 
Frazier O. Reed, who will be a witness at the trial. 

Now, Clayton & Company, having for very many 
vears known about the Bloomfield Ranch lands, 
determined early in 1926, when thev heard that the 
ranch could be bought, that they presented a favor- 
able opportunity for purchase and [33] profitable 
resale, because while there were few available pur- 
chasers for the 27,500 acres as a whole of land of 
such verv character, there was a very favorable 
market for selling the lands in separate parcels, 
which Miller & Lux did not care to do. 

Now, Clayton & Company early in 1926 presented 
this opportunity to a number of its customers who 
would be willing to appoint Clavton & Company 
as their agent on a commission basis to buy and sell 
those properties. Clavton & Company advised each 
of those customei's separately that if he would put 
up £50,000 as one of thirteen others, including 
Clayton & Company itself, the properties could be 
acquived for approximately $1,285,000, and that the 
balance of the purchase price above the $700,000 
to be put up by the fourteen investors could be 
horrowed. 

Clayton & Company readily found thirteen cus- 
tomers willing to go into the investment, each 
putting up $50,000, and in January and February 
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of 1926 Clayton & Company also contributed $50,000. 
That made the fourteen. 

The lands were acquired from Miller & Lux by 
three deeds—let me first say that all the money was 
contributed by the fourteen investors in January 
and February of 1926. 

The lands were acquired from Miller & Lux by 
three deeds, each dated March 3, 1926, one for the 
land in each of the three counties. The sum of 
$335,000 was borrowed from [34] the Bank of Italy, 
now the Bank of America. The other $250,000 was 
borrowed from Miller & Lux. These two loans were 
secured by appropriate deeds of trust covering 
different parts of the Bloomfield Ranch, and those 
deeds of course were recorded March 10, 1926. 

Now, the grantee named in the deeds was M. E. 
Thomas, who is a single woman, and who was then 
and still is employed by Clayton & Company. M. E. 
Thomas signed the notes to the lenders and, of 
course, signed the deeds of trust. Title was so 
taken in her name as a convenience. She never had 
any actual interest in the property. 

Now, each of the investors, after he paid his 
$50,000 to Clayton & Company, and after the pur- 
chase of the lands, received a receipt dated Mareh 
10, 1926, a copy of which will be presented in evi- 
dence. ‘The receipt, so given to each investor 
separately, referred to James A. Clayton & Com- 
pany as the operator, and provided that the operator 
was to use the $50,000, together with other sums 
contributed by thirteen other persons referred to as 
investors, but not named, and other sums borrowed 
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or advanced by the operator in the purchase of the 
lands in question as described in those three deeds 
to M. E. Thomas. 

We expect to show that when the respective re- 
celpts were issued the lands had already been 
acquired, as I have stated, so that all that remained 
to be done was to sell [385] those lands at a profit, 
and that was the purpose of the enterprise. The 
arrangement was confined to those particular lands. 
It was not to be an expanding or continuing ven- 
ture. The receipts provided that the operator is to 
take and hold title to the properties originally in 
the name of M. E. Thomas, but may take such title 
in the name of any other person, or in its own name, 
and hold it, and this is the language of the receipt 
‘*Ror the profitable resale thereof.”’ 

The agreement provided that the operator might 
sell the properties, they might lease them for one 
season only, and might otherwise deal with the 
properties as the sole and absolute owners. subject 
to certain other restrictions which will appear in 
the document when introduced. 

The operator was authorized to ineur expenses 
out of the money received from sales or renting. 
The operator was to retain a commission of 5 per 
cent on the gross selling price of each parcel sold, 
and that is the only provision for commission in 
the receipt, as sales were made, and after payment 
of the expenses and the commission to return to the 
investor the whole or such part of the $50,000, as, 
in the judgment of the operator, might be safely 
paid. 
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The receipt provided also that when all the prop- 
erties have been sold and all the expenses and 
charges paid the remainder shall be divided equally 
among the investors, [86] their heirs and assigns. 
Hach receipt provided that the respective investor 
shall be entitled to have an account rendered to him 
by the operator on demand, but not more often than 
once in sixty days. There was no limitation of the 
investor’s liability expressed in the receipt. 

Now, while each of these thirteen investors, other 
than Clayton & Company, received a separate copy 
of this receipt, which was signed by James A. Clay- 
ton & Company, and by the respective investors, 
the investors had no meeting before signing the 
writing, and some of them did not know who the 
others were. ‘The investors reeeived no other evi- 
dence of their investnent at any time, and there 
was no other agreement with Clayton & Company, 
or between the investors, or among the investors 
themselves. There was no agreement signed by the 
investors with one another as such. 

Now, when the lands were taken over from Miller 
& Lux, some parts of them were subject to existing 
leases and they were taken subject to those leases. 

We shall show that the sole purpose of Clayton & 
Company and of those respective investors was to 
sell these lands as soon as possible and at a profit. 
Clayton & Company, however, informed the in- 
vestors, and it was easily foreseen, that the sale of 
so large an amount of land could not ke completed 
immediately. It was expedient, therefore, in order 
to keep the land clean and presentable for sale, [37] 
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end to earn some income while awaiting buyers, to 
execute leases of portions of the land for one season 
only. That, as I said, was provided in the receipts. 
No plan was made for operating the properties for 
gain, and no operation was contemplated beyond 
such that would be necessary for the proper care of 
the lands during the period between the purchase 
and the expected sales. 

Now, the object of the agreement was to appoint 
an agent and define its duties for the purpose of 
profitable resale. Therefore, no provision was made 
for transfer of interests or limitation of liability 
or continuity of existence. The agency was ex- 
pected to end when the property was sold and the 
proceeds accounted for. There was no plan to de- 
velop or subdivide the properties. Each purchaser 
was to select the part he wished to buv and it wa 
then to be carved out of the whole. 

(he imestomssnemen-oreamized mn anv wav. hey 
held no meeting, except that two or three times 
Clayten & Company called some of them together to 
consider income tax questions raised by the Burean 
of Internal Revenue. The investors had no offices 
or directors; thev had no office; they adopted no 
by-laws; had no seal, and kept no books except each 
investor’s own books. No minutes were kept, no 
stock or other evidence of interest was issued, no 
vote was ever taken, no name was ever adopted. [38] 

The investment was referred to by various names. 
The name ‘Bloomfield Ranch’? was used by Clay- 
ton & Company in its income tax returns. No 
records or accounts of the investment as a separate 
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entity were kept. The only account was in Clayton 
& Company’s books, and that was identical in form 
with the accounts of any other purchase-sale trans- 
action, or any other client in the real estate busi- 
ness, showing on one side monies received by 
Clayton & Company, and on the other side monies 
paid out. 

The interests of the investors were not intended 
to be and never were bartered, outside of transfers 
caused by deaths. In the nineteen years since 1926 
eight transfers only of part interests have been 
made, and those between original investors, and 
these, as we shall show, were all for special reasons, 
cither to others of the investors, or to relatives or 
business associates of the investors. 

Now, your Honor is wondering what delaved us 
from 1926 in selling those lands. 

Clayton & Company began selling the lands as 
soon as they were acquired. By the end of 1930 
they had sold nearly 25,000 of the 27,500 aeres, 
nearly 90 per cent, and had received on sales nearly 
one and a half million dollars. The exact amounts 
will be shown. 

Now, the stock market crash of October, 1929, 
made itself felt in the sale of country lands during 
the year 1930. [89] So far as the Bloomfield Ranch 
was concerned, the effect became serious in 1931 
and continued until 1943, as we shall show. Now, 
efforts to sell the land were continued to 1932, but 
were relaxed as they beeame imeffectual because 
efforts to press sales when there were no buyers at 
all and when there was no market would have pro- 
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duced a harmful effect later when the market showd 
hecome active. Nevertheless, sales were made every 
time an opportunity to sell was found, and no rea- 
sonable offer was refused. 

Of course, no one in 1931 thought that the de- 
pression so far as the sale of country lands was con- 
cerned would last twelve years. The effect of the 
depression was such that while. by the end of 1980 
over 90 per cent of the acreage had been sold for 
nearly one and a half million dollars, as I have 
said, during the next ten years only 60 acres were 
sold and those for approximately $22,000. In fact, 
the lands sold in those ten years were all sold for 
public purposes, for roads, or rights-of-way for 
public utility corporations which had a right to 
condemn. 

Now, confronted with this situation Clayton & 
Company, as operator of the properties until sales 
could be made, had no resource except to operate 
or rent portions of the property suitable for farm- 
ing in order to prevent them from deteriorating, 
and to avoid further loss. 

Obviously, if the land were to be sold it had to 
be kept in good condition. That was done, but it 
was done, as we expect to show, as a maintenance 
and salvage operation. We shall show that there 
has been no deviation from the original plan to sell 
the properties as soon as possible, and no one has 
suggested a change, and there has been no change 
in the agreement. 

The wait was longer than the investors expected, 
but the policy to sell the land at a profit was never 
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changed. The practice of renting lands when 
possible, and farming them when necessary while 
awaiting buyers was adopted from the first and 
never changed. It lasted longer because the depres- 
sion came. 

That is what happened, and that is all that 
happened. We hope to show that no part of the 
funds originally contributed by the investors, and 
no other money has been invested or re-invested to 
acquire other lands or property, and no exchange 
of property has ever been made. Sales were made 
only for money, and some capital was distributed 
to the investors on each sale, except small sales dur- 
ing the depression. 

All monies that have come to the possession of 
Clayton & Company have been distributed to the 
investors as rapidly as possible. There has been 
no thought of extending the enterprise into new 
fields or activities. 

We shall show that the project was nothing but 
a [41] partnership, as that is defined in the Internal 
Revenue Code, as I have stated. Now, that defini- 
tion, of course, comprises more than the common 
law partnership. It includes groups or operations, 
lacking some of the characteristics of a common law 
partnership, such as responsibilitv of each member 
for the acts of the others. 

We shall show that the Bloomfield Ranch did not 
operate in the ways of a corporation, did not do 
business as an association, as that word is used by 
the Code in the definition of a corporation. Ags your 
Honor knows, the word is used—the word ‘‘associa- 
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tion’? appears both in the definition of a partner- 
ship and in the definition of an association in the 
Code. Now, we hope to show that they were not 
taxable as a corporation or as an association. 

Now, so clearly as this is the case it seems to us, 
if the Court please, that the Bureau, with complete 
information, took the same view until about 1948, 
and advised the syndicate to file its returns on a 
partnership basis and accepted the turns as such. 

Now, after the investors had paid to Clayton & 
Company the amounts of their investment, and had 
signed the respective receipts. and before the return 
for the Federal income tax was prepared for the 
vear 1926, the late William F. Curry, an income tax 
accountant of San Jose, who was ee con- 
nected with the Bureau, was sent to San Francisco 
by [42] Clayton & Company to discuss with the 
Office of the Bureau of Internal Revenue the natue 
of the enterprise, and to obtain advice as to the form 
of return to be filed. 

«As a result of several interviews with the Bureau 
he recommended to Clayton & Company to file re- 
turns on Form 1065. That is the partnership form. 

The method of reporting income taxes that he 
recommended was adopted in 1926 and was followed 
thereafter to and ineluding the return of 1943. A 
representative of the Bureau spent several days in 
Clayton & Company’s office in 1930 examining the 
Bloomfield account and was supplied with all infor- 
mation that he required. During that vear a repre- 
sentative of the Bureau, that is of the Office of the 
Internal Revenue Conmissioner, questioned the base 
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price per acre of Jand sold as reported in the income 
tax return. In other words, the syndicate had 
bought the acreage as a whole for a fixed sum, and 
the Bureau wanted to establish a base price per 
acre. Now, the difficulty of that soon became appar- 
ent, and the Bureau and the taxpayer agreed upon 
a basis which was that on every sale 55.99 per cent 
should be deemed the cost, and 44.01 per cent should 
he deemed the profit. And they had the syndicate 
revise its partnership returns on that basis for the 
years 1930 and preceding, to 1926, and on the basis 
then adopted, as revised, all of the returns from 
that date to this have been based. 

No other objection was ever made to the income 
tax returns that have been filed. The returns were 
all accepted by the Bureau until the return for 1940 
came under examination. 

Now, we expect to convince the Court from the 
facts to be proved, and the decisions to be cited in 
our briefs, that the Commissioner was right through 
the first eighteen vears in regarding the Bloomfield 
Ranch as a partnership, and that he erred when in 
his ninety-day letter of March 6, 1944, he tuimed 
about and held that the Bloomfield Ranch should 
be taxed as a corporation. 

We expect to establish with these facts and from 
the decisions that the Bloomficld Ranch is not a 
corporation, should not be taxed as such. but it 
comes well within the Code definition and the Code 
concept of “partnership,’’ which is—I am reading 
now from the Code Section—‘“The term ‘partner- 
ship’ includes a syndicate, group, pool, joint ven- 
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ture, or other unincorporated association through 
or by means of which any business, financial opera- 
tion or venture is carried on, and which is not within 
the meaning of this title a trust or estate, or a cor- 
poration, and the term ‘partner’ includes a member 
in such a syndicate, group, pool, joint venture, or 
organization.”’ 

The Court: I think that is a very complete 
statement, Mr. Cullinan, and I will ask counsel for 
the Respondent [44] to state what his position is. 


OPENING STATEMENT ON BEHALF 
OF THE RESPONDENT 


By My. Marcussen 


Mr. Marcussen: If vour Honor please, the Com- 
missioner has determined that for the taxable vear 
1940 Respondent is an association within the mean- 
ing of Section 3797(a) of the Internal Revenue 
Code. 

Before gomg into a discussion, however, of our 
position generally, I would like to make a few re- 
marks with respect to comments made by counsel 
as to our previous dealings in developing the case. 

In the first place, none of the facts, so far as I 
know, are admitted in the Answer. I think that 
that was an inadvertence on the part of counsel. 
All of the facts, the material facts have been denied. 
We have, however, entered into a stipulation which 
covers some of the facts, and I am at a loss to know 
exactly what counsel refers to when he said that we 
preferred to put Petitioner on his proof with re- 
speet to some points. 
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I want to say that the stipulation as orginally 
presented by counsel was not acceptable to the Re- 
spondent and an agreement was made to eliminate 
certain elements from the petition or, rather, from 
the stipulation. And it was indicated at that time 
that the reason therefor was that we regarded them 
as not material. We have, however, stipulated [45] 
in the original stipulation everything we regarded 
as being material to the case. And I might sav also 
that in view of our high estimation of counsel we 
were quite willing to do that, notwithstanding the 
fact that we had not indicated at that time what 
facts we would lke to have stipulated. Counsel gave 
us assurance that those facts would be made avail- 
able to us, and he has been very cooperative, and 
has made the facts available to us, and we were, 
therefore, quite content to develop the facts without 
an investigation but merely hy means of conferences 
with counsel, and we ave more or less agreed as to 
what items may be submitted in evidence and what 
items may not be submitted in evidence. 

Mr. Cullinan: To may sav, of course, ft did not 
mean to bind counsel for the Commission by my 
statement that I did not think there was any dis- 
pute as to the facts. T still don't think there is 
gomg to he any dispute. 

Mr. Mareussen: I might say that I quite agree 
with counsel, L don’t think we will have much of a 
dispute as to anv of the facts. 

Now proceeding generally as to our position, it is 
the position of the Respondent that the taxpayer is 
an association under the Internal Revenue Code, 
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and also under the decision of the Supreme Court 
in Morrissey vs. the Commissioner, decided in 1935. 

Now, the general tests as to what constitute an 
association, as I understand it, and as it was set 
forth by the Supreme Court in that case, is that, 
one, there must be actually an association, and I] 
think we will show that an assoqation does exist 
here, and, secondly, that the association was organ- 
ized primarily for a business purpose, and | think 
there will be no dispute as to the facts with respect 
to that pomt, and, thirdly, that the association was 
operated primarily after the form and manner of a 
corporation. 

Now, I think the Supreme Court laid down the 
salicnt features of the corporation in that ease and 
stated that they consisted of the following: In the 
first place, a continuing entity throughout the busi- 
ness period. The Court in that ease had a trust. and 
in this case we will attempt to show that there has 
in effect been a trust arrangement established be- 
tween Clayton & Company, on the one hand, as 
operator, and with the investors, thirteen other in- 
vestors and also Clayton & Company as an investor 
on the other hand. 

The second item of corporate form which the 
Supreme Court referred to in the Morrissey case is 
the centralized management that is provided by an 
association. I think we will show here that central- 
ized management was provided by Clayton & Com- 
pany, a corporation, which was one of the investors 
in this association, and which was the manager. [47] 

‘The third point referred to by the Supreme Court, 
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and which exists in this case, is continuity uninter- 
rupted by death among the beneficial owners. We 
will show there was no interruption of the associa- 
tion’s business activities throughout the entire 
period of its existence by reason of the death of 
any of the partners. 

We will also show that the fourth point mentioned 
by the Supreme Court in the Morrissey case exists 
in this case, and that is that means existed for the 
transfer of the beneficial interests. While it is true 
that, I think, as I recall, the agreement itself makes 
no specific reference to transfer, the facts show that 
transfers did in fact take place, not onlv transfers 
which were occasioned by the death of some of the 
investors, but also transfers inter vivos from one 
investor to other parties. I think counsel has stated 
the only transfers made inter vivos were to other 
investors. 

Mr, Cullinan: Yes. I corrected it afterwards in 
the statement. 

My. Marcussen: That was an incorrect state- 
ment. There were other transfers to new parties. 
And I might say in passing, with respect to that 
point, that it should be borne in mind that the in- 
terest involved here is a rather substantial interest. 
T refer to the shares. "They are $50,000 shares. 
And it, I think, is quite clear from the [48] start 
that such sizable shares, interests, beneficial interests 
are not verv readily transferable, but the fact was 
that all the transfers that were made were recog- 
nized by the operator under the trust agreement. 

Lastly, the fifth point provided for by the Su- 
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preme Court in the Morrissey case was limitation of 
the personal liability of the participants. I think 
that there is no question but their hability in this 
case was limited. While there is again, I think, no 
specific reference in the trust agreement, I think 
it is quite clear that the legal consequences flowing 
from that agreement show that there is a limited 
lability. 

Now, reference has been made by counsel to the 
fact that there have been no officers, that there have 
been no meetings, I beheve, and numerous other 
things which were regarded by the Supreme Court 
in the Morrissey case and in other cases as mere 
formalities and not the salient features which must 
be present or, rather, which are not the usual fea- 
tures of a corporation. 

And I might sav also that I think there is an in- 
dication in the decisions that every one of the five 
points referred to by the Supreme Court in the 
Morrissey decision are not necessarily a prerequisite 
to a finding by the Court that a corporate form 
exists In a particular case. 

T might say also merely briefly in passing that 
counsel has referred to what I regard as a far nore 
lofty document than a mere receipt. He has re- 
ferred to it as a receipt. It is actually a formal 
agreement which exists between the operator on the 
one hand and each one of the investors on the 
other. And it also refers to the fact that the prop- 
erty which was purchased was purchased and to be 
held in trust by the operator for the benefit of the 
beneficial owners. 

But regardless of whether it is found that the 
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agreement constituted a trust it is submitted that 
whatever the agreement stands for it is sufficient 
to form the basis of corporate lability in this case. 

T don’t think there is any point in my going into 
further argument as to facts which may or which 
may not be adduced here at the hearing, so with 
that I will close my opening statement. 

The Court: Very well. Wil von eall your wit- 
nes, Mr. Cullinan: 

Mia. Cullinan: Yes. JI want to present a stipu- 
lation of facts first. I think it will be more in order. 
We have stipulated as to the facts so far as we 
could get tegether on them, and I present now, if 
the Court please, two signed copies of the stipula- 
tion. 

Perhaps, [| should read the stipulation. 

The Court: Ordinarily we don’t do that. I do 
read [50] it while I am listening to the evidence. 

The stipulation is received and made part of the 
record. Are there any exhibits attached to the 
stipulation ? 

More Cullinan: No, vour Honor. 

The Court: Are vou going to offer it? 

My. Cullinan: Well, the substance of the stipu- 
lation, I might say. has really been covered to a 
arge extent in my opening statement, except that 
the stipulation contains a much fuller deseription of 
the varicties of land, and it contains the names of 
the original investors. JT mention this, so that I am 
not going over all this stipulated ground with Mr. 
Reed, and your Honor may think there are gaps in 
the evidence unless you have some notion of what 
is m the stipulation. 
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Tt contains the names of the original investors, 
it contains a statement of every change that has 
been made in ownership from the beginning, and it 
contains the names and respective interests of the 
investors at present. It contains in more detail the 
statements that J have made with respect to the sales 
of land to and including 1940, and the statement of 
what occurred after the market crash of late Octo- 
er, 1929, 

Wiie Coumtemenre vou “ong to oifer any coc 
ments as exhibits? 

Me Cilinane 2 have a number of dormments 1 
am [51] going to offer. 

The Court: During the course of the testimony? 

My. Cullinan: Dusing the course of the trial. 

1 would first, however, ask AIv. Marcussen to pro- 
duce the original partnership return of 1940 of the 
Bloomfield Raneh. 

Mr. Mareussen: If your Honor please, [ was 
going to submit the return in evidence myself. [f 
counsel wishes to submit it, that is quite all right. 

The Court: Yes. 

Mr. Cullinan: This is the original return, how- 
ever, and in submitting it I would like leave to get 
the original back and substitute a copy at some 
later date. 

The Court: I think it will be easier, Mr. Culh- 
nan, if you have no objection, if Mr. Mareussen in- 
troduces that as Respondent’s Exmbit ‘‘A’’. It is 
easier in connection with their getting photostats. 

Mr. Cullinan: It is quite all mght. 

The Court: Do you want to offer it now? 

Mr. Mareussen: Yes, I will offer it, your Honor. 
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Phe Comt: <All might, the meturn is Tegeived as 
Respondent's Exhibit ** A”. 

Ma. Cullinan: Do von want to withdraw the 
original and I will supply the copy right now ? 

Mr. Marcussen: Very well. [52] 

The Court: I expect you prefer substituting 
photostats, don’t vou? 

Mr. Mareussen: Yes. The habit is, I under- 
stand, for a photostat to be substituted in Wash- 
ington. 

The Court: Yes. They have a procedure, Mr. 
Cullinan, of having these documents photostated in 
Washington. 

A photostat copy of the return may be substituted 
for the original. 


(The income tax return referred to was 
marked and received in evidence as Respond- 
ent’s Exlnbit ‘‘A’’.) 


[Respondent’s Exhibit ‘*A’’ set out on pages 
ito 196: | 


Mr. Cullinan: M1. Reed, will vou take the stand, 
please ? 

Mr. Marcussen: If vour Honor please, for the 
record, f would just like to make a comment before 
we go on with Mr. Reed, that the return in this 
case was filed in the Mirst District of California. 

The Gourt: What was that? 

Mr. Marecussen: I think the return shows, if 
you have it there, that it was filed before the Clerk 
of Internal Revenue in the First District of Cali- 
fornia. 

The Court: All right. 
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Whereupon, 
FRAZIER O. REED 


called as a witness for and on behalf of the peti- 
tioner, [53] having been first duly sworn, was ex- 
amined and testified as follows: 


Direct Examination 


The Clerk: Give your name and address. 
The Witness: Frazier, F-r-a-z-i-e-r, O. Reed, 
R-e-e-d. 


By Mr. Cullinan: 


Q. Mr. Reed, you are the President of Clayton 
& Company, are vou not? ee ee cm 

Q. And you have been since when ? 

A. About 1916. 

Q. And vou were the active member of Clayton 
& Company that formed this group which we call 
the Bloomfield Syndicate, were vou not? 

A. §6YY CS. 

Q. How active were you in that connection ? 

A. Well, I did most of the work. 

Q. Well, did you have any familiarity with the 
Miller & Lux lands, called the Bloomfield Ranch 
prior to 1926? 

A. Yes. I have been in the real estate business 
a long time and have sold a lot of land in and 
around the Miller & Lux holdings in the three 
Counties. Therefore, I was quite familiar with the 
Miller & Lux holdings. 

Q. How, when you, acting for Clayton & Com- 
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pany, formed [54] the opinion that the land could 
be bought for profitable re-investment, what did 
vou do? 

A. I talked with different men with whom I had 
heen in the habit of forming syndicates and pur- 
chasing lands for resale. and [I talked with not all 
of them at the beginning, but knew that I would 
be able to have enough to take over the land when- 
ever we needed to do so. And then I began nego- 
tiating with Mr. Ficket, the then President of 
Miller & Lux, here in San Francisco. And then, 
oh, we negotiated probably for about a month, and 
if I remember correctly, we paid Miller & Lux a 
deposit of $50,000 on January 28, 1926. That is 
easy to remember because that is my birthday. 

Q. Mine also, I might say. 

ae Tevthat sot. Well! 

Then I went about talking with other investors. 
In fact, after the transaction was known to the 
public, I was criticized considerably hy a very 


good 
Mr. Marcussen (interposing): If vour Honor 
please, I object to statements of that kind. 
Mir. Cullinan: Yes. 
Mr. Mareussen: They are entirely immaterial. 
Mr. Cullinan: If vou will confine your answer 
to the question, please. Mr. Reed. 
Let me ask this: 
The Court (interposing): Perhaps, the witness 
has [55] forgotten exactly what the question was. 
Why did you want to refer to that, why did you 
want to refer to the general criticism ? 
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The Witness: Well, simply to show that 


Mr. Marecussen (interposing): May we have 
this off the record, your Honor? 

The Court: No. I asked the question. 

The Witness: Simply to show that it was not 
difficult to obtain customers to become syndicate 
members in the venture, and that the criticism I 
reecived was from other customers who we did not 
invite to participate. 

The Court: Well, that would all be immaterial, 
J should think, anyway. 

Would you pick up again with a question? A 
witness is bound to go heyond the scope of a 
question. 

Mr. Cullinan: I am trving to avoid asking the 
witness about matters covered in the stipulation 
already, vou see. 

The Court: Well, I might say in connection with 
that that this stipulation is rather short. A good 
deal of what is covered by the stipulation was cov- 
ered by your opening statement, and I would sug- 
gest that you feel free to go ahead without too 
much consideration of repetition. It isn’t enough 
repetition for you to worry about. 

Mr. Cullinan: Perhaps, vou don’t know the 
witness, [56] if the Court please. 

The Cowit: Well, we will watch the witness. 

The Witness: I am at a loss to know what he 
means. 

The Court: Maybe he means you like to tell 
stories to us. 
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Q. (By Mr. Cullinan): Mr. Reed, to what ex- 
tent did each of the investors know who the others 
were? 

A. Well, some who were always in syndicates 
that we formed knew about the others, but there 
are some syndicate members who even at this date 
did not meet all of the other svndicate members. 
IT am quite sure that Mr. Patrick died before any 
of the syndicate members knew him, had the pleas- 
ure of meeting him. 

Q. Yes. 

A. That holds true with other members of the 
syndicate. 

Q. Now, with reference to March 3, 1926, when 
was the money collected from all fourteen of the 
investors ? 

A. Well, I do not recall whether it was all col- 
lected before the deeds were paid for. That is all 
revealed by that statement that we gave Mr. Mar- 
cussen. 

Q. Yes. 

A. But it was—lI suspect it was before we paid 
for the deed. [57] 

Q. Well, then, if you don’t know that of vour 
own knowledge we will prove it otherwise. 

A. I ean tell you in a minute if you want to 
wait (examining document). I think it was all paid 
in—before March 10th. 

Q. Yes. Now, then, I show you a document pur- 
porting to bear the signatures of James A. Clayton 
& Company and J. P. Doranece, investor, dated 
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March 10, 1926, and I will just ask you to tell the 
Court what this document is. 

That is the original (handing document to Mr. 
Marcussen). 

A. (Examining document): This is the receipt 
issued by James A. Clayton & Company for the 
$50,000 which Mr. Dorance had paid in the joint 
venture. While we had formed many syndicates 


before this, we had never 

Mr. Marcussen (interposing): If your Honor 
please, I object to that. 

The Court: Go ahead, Mr. Reed. 

The Witness: his is the first time we had ever 
had a written agreement. All syndicates formed 
prior to that were purely verbal, but because of 
the 

Mr. Marcussen (interposing): I object to that, 
your Honor, as being wholly immaterial. 

Q. (By Mr. Cullinan): Just state what this 
document is. 


A. I said it is the receipt which we issued to 
Mr. Doranee when he paid us the $50,000 which was 
his share of the joint venture. 

Q. Now, then. is it different in form from the 
receipts issued to each of the other thirteen, the 
other thirteen investors who went into this syndi- 
cate? 

A. It is identical, the others are identical with 
this. 

Mr. Cullinan: We offer in evidence the receipt 
issued March 10th to Mr. Dorance, if the Court 
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please, and ask that it be marked Petitioner’s Ex- 
hibit No. 1. 

The Court: Any objection? 

Mr. Mareussen: No objection. 

The Witness: This is the only agreement that 
Clayton & Company has with this syndicate member. 

The Court: That is all right, vou are going be- 
yond—you are talking out of turn now. 

That may be marked as Petitioner’s Exhibit 1, 
and is received in evidence. 


(The receipt referred to was marked and 
received in evidence as Petitioner’s Exhibit 
No. 1.) 


[Petitioner’s Exhibit No. 1 set out on pages 
167 to 170.) 


The Witness: My reason for 

The Court: Just a moment now. 

Mr. Cullinan: If the Court please, I have 
copies of that receipt, and Mr. Reed would like to 
keep it for his file. It is the only record he has. 
I am going to ask the [59] Court to permit us to 
withdraw the original receipt and substitute a copy. 

I think you have seen the copies, haven’t vou? 

Mr. Marcussen: I haven’t seen the copies, but 
I have no objection to the submission of a copy, 
provided that there can be any correction for any 
inaccuracies we can find. 

Mr. Cullinan: That is all right. 

The Court: Subject to check by counsel for re- 
spondent a copy, a typewritten copy may be sub- 
stituted for the original as Exhibit 1. 
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Mr. Cullinan: Yes. ‘Thank you. 

If the Court please, I will ask counsel for the 
Commission whether he is willing to stipulate that 
all the other receipts given to the different investors 
were identical in form except as to the name of 
the investor and the signature of the investor? 

Mr. Mareussen: I shall be glad to stipulate to 
that if that is counsel’s assurance. 

Mr. Cullinan: Yes, I have all the originals here, 
but I am just trying to avoid loading the record 
with repetitions of the same document. 

Q. (By Mr. Cullman): Now, Mi. Reed, was 
any other document given to any other member of 
the original investors ? A. No. [60] 

Q. Was there any writing at any time other than 
these fourteen separate so-called receipts evidencmg 
the transaction ? A. No, 

Q. Clayton & Company as one of the fourteen 
also signed, received and signed a similar receipt? 

A, gehakis ment: 

Q. And put up its $50.000 along with all the 
other investors in this group? 

A. Vhatistconmrect, 

Q. Now we may as well clean up the matter of 
transfers while we are on the subject of receipts. 

Were there any changes made in the group of 
investors of the ownership of the lands? 

You will recall that the changes are specifically 
set forth in the stipulation. I am just asking for 
a ‘*Yes”’ or ‘‘No’”’? answer there. The details are 
all in the stipulation. A. Yes, sir. 
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Q. How were those changes evidenced ? 

A. Simply by an assignment from the original 
investor to another member of the syndicate. 

Q. Now, you procured for me, did you not, a 
photostat copy of the documents, all the documents 
evidencing any assignment or change in ownership ? 

ae did: 

Q. And you brought me only one photostat, one 
set ? A. That is correct, 

Q. That is becanse vou had no tine? 

A. Shortness of time. 

Mr. Cullman: Now, if the Court please, I have 
asked Mr. Marcnssen if he will allow us to intro- 
duce these photostats, and I will promise to supply 
him with other copies and ourselves tuo, because 
we have no copies either of these. We have the 
originals, but I would rather put in the photostats 
if there is no objection. 

Mr. Mareussen: There is no objection so long 
as I may see the originals during the course of the 
trial, and if you will supply us with a copy later. 

Mr. Cullinan: Yes, the originals are all here in 
front of me. 

The Court: Are those the photostat copies of 
the other receipts ? 

Mr. Cullinan: They are the photostat copies of 
whatever documents there were evidencing a change 
of ownership from the original investors. 

The Court: Oh, | see. 

Mr. Cullinan: Except where the change of 
ownership was caused by death, and under the law 
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of succession where there was—in other words, 
through decrees of distribution [62] of the Court. 
The facts are recited in the stipulation, but they 
are not particularly material here. The changes to 
which counsel for the Commissioner attaches sig- 
nificance are the ones that were made by living 
investors. 

The Court: Who, I suppose, sold their interests, 
that is, they made their assignments for a consid- 
eration ? 

Mr. Cullinan: Well, Mr. Reed can answer that. 
One of them, at least, sold; others were made for 
other reasons; some to relatives, and one merely 
to a corporation owned by the original investor. 
He preferred to keep his title in the name of a 
corporation. 

The Court: Is that your understanding ? 

The Witness: Yes. 

Mr. Marcussen: Counsel, don’t they show right 
on their face thev were sold for a consideration ? 

Mr. Cillinan: Well, some of them. Now, they 
may recite a consideration. I am just going to read 
them. 

Mr. Marcussen: Yes. 

Mr. Cullinan: For example, we offer this docu- 
ment with the handwriting on the top of it (1 say 
this for identification) ‘‘Willis Sherman Clayton, 
Jr.’’, and is dated San Jose, California, April 30, 
1941. 

Perhaps, I had better read it because they are 
all very much the same. The first one I had better 
read to your Honor. [63] 
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It is attached to a copy of the origimal receipt 
to W. 8S. Clayton individually. He was one of the 
original investors. Now, then, he made the transfer 
which is noted in the stipulation, and this is the 
documentary evidence of that transfer and the form 
of it. 

“San Jose, California, April 30, 1941. 


‘This is to acknowledge that Willis Sherman 
Clayton, Jr., is now the owner of one-half of 
the undivided one-fourteenth interest in and 
to the balance of the assets, both real and per- 
sonal, belonging to the Miller & Lux Syndieate 
as evidenced by the receipt and agreement 
dated March 10, 1926, between James A. Clav- 
ton & Co. as operator and W. 8. Glayton as 
investor, a copy of which is attached hereto 
and made a part hereof, the same having been 
distributed to him by the final decree of dis- 
tribution in the Estate of Willis Sherman Clay- 
ton, deceased, dated April 15, 1941.”’ 


That is signed by “James A. Clayton & Com- 
pany, by Frazier Reed, President,’’ and underneath 
that on the same page appears the following: 


“San Jose, California, April 30, 19-41. 


“T hereby acknowledge that one-half of the 
undivided one-fourteenth interest in and to the 
balanee of the assets, both real and personal, 
of the foregoing svndieate was distributed to 
me by the final deeree of distribution in the 
Hstate of Willis Sherman Clayton, deceased, 
April 15, 1941.” 
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Signed *‘Willis Sherman Clayton, Jv.,’? and un- 
derneath that, still on the same page, this writing: 
‘San Jose, California, April 30, 1941. 


“The undersigned as operator named in said 
receipt and agreement hereby accepts notice of 
the foregoing assignment.”’ 


Signed ‘‘James A. Clayton & Company, by 
Frazier O. Reed, President.”’ 


Now, we would lke to offer that as the peti- 
tioner’s Exhibit No. 2, isn’t it? 

The Court: 2. That is received in evidence as 
Exhibit 2. 

The parties have agreed that photostat copies 
may be substituted for the originals? 

Mr. Cullinan: Yes, your Honor. 


(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 
No. 2.) 

[Petitioner’s Exhibit No. 2 set out on pages 
72510: PiGal 


Mr. Cullinan: Now, I have a document bearing 
at the top, and for identification ‘“‘J. B. Clayton 
to Baldwin.’’ 

@. (By Mr. Cullinan): Is that correct? [65] 

“ Uhat Weerielie 

Ma. Cullinan: That recites—this is the photo- 
stat copy, of course. 

Q. (By Mr. Cullinan): Who is J. B. Clayton? 
He was the J. B. Clayton referred to in the pre- 
vious Exhibit No. 2, was he not? 
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A. He is a brother of Willis Sherman Clayton, 
Jr., and they are sons of W. 8. Clayton, who is 
deceased. 

Q. I see. And who was Olive Clayton? 

A. J. B. Clayton’s wife. 

Mr. Cullinan: Now, this document reads as 
follows: 


The Court: Are you going to read all of these 
into the record, Mr. Cullinan ? 

Mr. Cullinan: J will not if your Honor doesn’t 
want it. 

The Court: I don’t thik vou need to. The 
point is that there was evidence of some transfers. 
The transfers are described rather fully in the 
stipulation of facts, and these documents supple- 
ment what has been stipulated. 

Die Cullinan: “What is 1ieht. 

The Court: IL think you just take up the record, 
you just run up your record by reading those. I 
don’t think it is necessary. 

Mr. Cullinan: Well, I quite agree with your 
Honor. 

The Court: If you want me to notice something 
special [66] about some of these I will read them. 
I usually get things better if I read them. If you 
want me to read some of those or look at a particu- 
lar paragraph, Just point it out to me. 

Mr. Cullinan: Well, I am not so keen about 
having you read them, if the Court please, as I 
think counsel for the Comunissioner is. 

Shall L offer them separately or offer them as 
a bunch? 
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The Cowt: I would offer them one after an- 
other. Just identify each one by the name of the 
assignee. 

My. Cullinan: As Petitioner’s No. 3, if the 
Court please, I offer this document signed by J. B. 
Clayton and Olive Clayton, referring to a transfer 
to Florence G. Baldwin. 

The Court: Without objection, that is received 
as Petitioner’s Exhibit 3. 


(The document referred to was marked and 
received in evidence as Petitioner’s Exhibit 
No. 3.) 

[ Petitioner’s Exhibit No. 3 set out on pages 
M72 todyan] 


Mr. Cullinan: And then as Commissioner’s Ex- 
hibit No. 4, I offer a document signed by Florence 
G. Baldwin, dated June 9, 1941, transferring cer- 
tain interests, which I will not stop to specify, to 
James A. Clayton & Co. 

Mr. Marcussen: Is that Baldwin to Clayton, 
Mr. Cullinan? 

Mr. Cullman: That is Baldwin to Clayton & Co. 

Mr. Marcussen: Yes. No objection. 

The Court: Received in evidence as Exhibit 4. 

(The document referred to was marked and 
received in evidence as Petitionr’s Exhibit 
No. 4.) 

[Petitioner’s Exhibit No. 4 appears on pages 
174 to 175.] 
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Mr. Mareussen: Now I offer in evidence as 
Petitioner’s Exhibit 5 a document signed by George 
H. Osen, O-s-e-n, dated February 17, 1914, and re- 
ferring to an assignment to himself and his son 
in joint tenancy, and containing a statement below 
of the ratification by George A. Osen, and a receipt 
of notice by Clayton & Company. 

The Court: Received in evidence as Exhibit 5. 

Mr. Marcussen: No objection. 


(The document referred to was marked and 
received in evidence of Petitioner's Exhibit 
INO:55) 

[ Petitioner’s Exhibit No. 5 appears on pages 
lite to lei 


Mr. Cullinan: Now I offer in evidence as Plain- 
tit 6s Lexlubit No, 6, Petitioner's Exhibit No. 6, a 
document signed by Thomas Scoble, dated Decem- 
ber 18, 1927, containing an approval and confirma- 
tion by Alice G. Seoble, by Thomas Seoble, her 
attorney in fact, and a statement at the bottom by 
Arthur D. Curtner, that he agrees to comply with 
all of the terms and conditions contained in said 
receipts. 

I offer this as Petitioner’s Exhibit No. 6. 

I would like to ask a question about that of the 
witness. 

Mr. Marecussen: Very well. [68] 


3y Mr. Cullinan: 

Q. Mr. Scoble was one of the original investors, 
was he not, Mr. Need ? 

A. Yes, sir. 
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Q. And that transfer was made shortly after the 
1927—not long after the inception of the project ? 

A. ‘That is right. 

Q@. Why was that transfer made? 

Mr. Marcussen: I object to that, your Honor. 

The Court: State the ground of your objection. 

Mr. Marcussen: Hearsay, being entirely imma- 
terial. 

The Court: f want vou to state the grounds of 
vour objection. 

Mr. Mareussen: In the first place it is hearsay, 
and it is also immaterial as to why the transfer 
was made. ‘This witness is not able to state that. 

The Court: Will yew answer that? 

Mr. Cullinan: J think the witness may know 
why the transfer was made. 


Dap oir Cullinane 

Q. Bo vou know why the transfer was made? 

A. Yes, sir 

Mr. Marcussen: I still object to that, vour 
Honor, as being entirely hearsay. 

Mr. Cullinan: Our purpose is to show that these 
[69] transfers were made by reason of very special 
and particular cireumstances in each case, such as 
death, or other pressing cireumstanees, and to 
establish clearly that the receipts were not traded 
on, or the interest traded on or bartered generally 
like stock of a corporation. 

Mr. Mareussen: I object to that, your Honor. 

he Court: Welles there any other evidence 
than the testimony of this witness that could be 
offered to bring out the fact that vou have in mind 2? 
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Mr. Cullinan: Well, I don't know that anybody 
knows anv better than the witness on the stand be- 
cause he had the discussions with Mr. Scoble, and 
it was through him that the exchange was facili- 
tated. 

The Court: Is that correct, Mr. Reed? 

The Witness: That is right. 

The Court: Objection overruled. 


By Mer. Cullinan: 

Q. What were the circumstances surrounding 
this transfer by Mr. Scoble? 

A. Mr. Scoble, after he had paid us $50,000 for 
a one-fourteenth interest in the Bloomfield syndi- 
eate, decided that as a result of onr active selling 
that all land in California might be sold as easily, 
therefore, purchased a subdivision on the Russian 
River, and it didn’t work the way that Bloomfield 
worked because we sold im the first [70] vear, or 
less than a year, over $600,000 of the property. And 
when he found himself in financial trouble he came 
to me and said that he would like to be really iid 
of the interest 1n Bloomfield. 

hen it was that 1 co Mir. Gurtmer, another 
member, and Mr. Parkinson, another member of 
the syndieate, and My. Curtner’s partner, Mr. Fiteh, 
to purchase that interest from Mr. Seoble. 

Mr. Marcussen: Now, if your Honor please, I 
object to all that as being not within the issues of 
the case. It is entirely immaterial what the motive 
for the transfer of any of the interests by the in- 
vestors was, and, furthermore, it is clearly hearsay. 
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This witness isn’t competent, it scems to me, to 
testify as to what the motive of one of the investors 
was in selling his share in the association. 

I move that that be stricken from the record. 

Mr. Cullinan: If the Court please, one of the 
positions taken by the government is that the svn- 
dicate did business as a corporation, and one of 
the evidences of that on which the government relies 
is that certain transfers were made of the original 
interests, and that is likened to sales of stock. And 
my purpose is to show that these sales were not 
made on the market, or to strangers, but they were 
all made under very special cireumstances, and as 
must have happened with any syndicate of this 
kind which lasted from [71] 1926 to 1945. 

My. Marceussen: Well, if your Honor please, I 
think that the special circumstances, or any special 
circumstances which may exist on the transfer of 
any of these interests are entirely immaterial. 

Secondly, [ am willing to stipulate that these 
shares were not listed on any stock exchange and 
were not traded on any exchange. 

Mr. Cullinan: Well, that stipulation hardly goes 
to the root of the matter. 

Mr. Mareussen: Well, that is the point you wish 
to bring out, Mr. Cullinan? 

Mr. Cullinan: No. 

The Court: No, I don’t think so. The fact that 
we have the witness’ testimony that there was a 
transfer by sale of My. Scoble’s interest to three 
persons—is that right? 
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fir, Gullinan: ‘Two, one of whonr was the 


original 

The Court: (nterposing) Curtner, Parkinson 
and Hitch; isn’t that three. Yes. And that testi- 
mony establishes that to be a fact. 

The objection that the intent is immaterial, and 
that the witness is not competent to testify about 
the intent gives me some trouble. I think that the 
intent is material. The competency of the witness 
to testify about the transaction [72] has not been 
established, perhaps, as it should be in view of the 
fact that there is an objection. 

Now, I think, My. Cullinan, you probably ought 
to cure that objection, as I think you can, because 
J think, apparently from Mr. Reed’s testimony, he 
negotiated this transfer of interests. He testified 
that he obtained three persons who were willing to 
take over the interests of Mr. Scoble. 

Mr. Cullman: Yes. 

The Court: I think it would be material to know 
something about that transaction. You may not 
have had this in mind, but I would lke to know 
whether the interest of Mr. Scoble was sold at a 
very large profit or a nominal profit, or no profit, 
or at a loss. That is all involved in this argument 
of the Respondent, that these interests could be 
sold lke a security. 

Mr. Culligan: Yes, 

The Court: I think you should develop that a 
little more, if I may suggest that to you. For the 
present I will overrule the objection that has been 
made. 
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I think we should take a recess for just a minute 
for the Reporter. 
(Short recess.) 


By Mr. Cullinan: 


Q. Mr. Reed, there was a transfer of an in- 
terest from [73] A. E. Holmes to the San Jose 
Hardware Company, was there not? 

Ain MERE 

Q. Will you recite the circumstances of that 
transfer ? 

A. The receipt was issued to Warren L. Holmes, 
and then he elected to transfer it to the San Jose 
Hardware Company, which was owned by him and 
his father. And then the San Jose Hardware Com- 
pany was subsequently incorporated. You have 
orders there to show the assignments. 

Mr. Cullinan: Now, if the Court please, we oifer 
in evidence a document on the letterhead of the 
San Jose Hardware Company signed ‘San Jose 
Hardware Company, A. E. Holmes, President, and 
W. 5S. Holmes seit @ 

The Witness: W,. L. 

Mr. Cullinan (Continuing): ‘*——W. L. Holmes, 
Seeretary,’’ attached to which is a letter—that is 
dated August 10, 1928, and attached to it a letter 
addressed to James A. Clayton & Company, dated 
October 17, 1928, and signed by W. L. Holmes. We 
ask that they be marked as Petitioner’s Mxhihit 
next in order. 

ihe Court: 6: 
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Mr. Cullinai: No. 8 this will be. 

The Clerk: 7. 

The Court: Well, just a minute. The document 
that was offered as 6 may not have been received 
in evidence. There [74+] was some question about it. 

Mr. Mareussen: Is that the Scoble? 

The Court: That is the Scoble. 

Mr. Marecussen: I would like to call your atten- 
tion, if your Honor please, to numerous other trans- 
fers that are attached to that which vou probably 
want to put in evidence, introduce before you intro- 
duce this. You referred to Exhibit 6 as consisting 
only of a transfer of one-half interest to a man by 
the name of Curtner, I believe, and there are three 
other transfers on that exInbit. 

Mr. Cullinan: Oh, the other exhibit, ves. 

Will vou hand me the last exhibit, please? 


(The document was handed to Mr. Cullinan.) 


Mi. Marcussen: The exhibit is identified, how- 
ever, only as the transfer to Curtner. 

Mr. Cullinan: Yes. Referring now to Petition- 
er’s Exhibit 6, this isa group of transfers by Scoble, 
one to Arthur D. Curtner, one to Harry H. Fitch, 
and one to a LeRov Parkinson, those three trans- 
fers, and they are all attached to a copy of the 
original receipt issued to Thomas Seoble. And at 
the bottom of that copy of the original receipt is 
a note m the handwriting of Mr. Reed: ‘This copy 
was surrendered by Thomas Seoble today to com- 
plete the transfer to Curtner, Fitch and Parkin- 
son,’’ dated ‘‘December 13, 1927.’’ [75] 
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The three together cover the transfer concerning 
which Mr. Reed has testified. 

Q. (By Mr. Cullinan): Now, who were these 
three people, Mr. Reed? Who was Arthur D. 
Curtner ? 

A. He was one, or is one of the original mem- 
bers of the svndicate. Mr. Parkinson is also one 


La 


of the original members of the syndicate, and Mr. 
Fitch was the partner of Myr. Curtner and Mr. 
Osen, who are both members of the syndicate. 
The Court: That is received as Exhibit 6. 
Mr. Marecussen: No objection, vour Honor. 


(The documents referred to were marked 
and received in evidence as Petitioner’s Exhibit 
No. 6.) 

[ Petitioner’s Exhibit No. 6 appears on pages 
08 10 eda 


Q. (By Mr. Cullinan): And vou procured these 
men to take the Scoble interests over, did vou not? 

A. ‘That is correct. 

Mr. Cullinan: Now I offer in evidence, if the 
Court please, as Petitioner’s Exhibit next in order, 
the two letters, one from the San Jose Hardware 
Company to Clayton & Company, and the other 
from W. L. Holmes to Clayton & Company, which 
I have already described. 

Mr. Mareussen (Examning documents): No 
objection, your Honor. [76] 


a 


he Court: Received in evidence as Exhibit 7. 
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(The documents referred to were marked and 
received in evidence as Petitioner's ExInbit 
No. 7.) 

f Petitioner’s Exhibit No. 7 appears on pages 
181 to 182. ] 


QO. (By Wir. Gulhnan): You have told the story 
of that transaction, have you not? A. Yes. 

Q. Yes. Now, then, I have a group of papers 
here dealing with the Shillingsburg and Hapgood 
transaction. What was that transaction? 

A. We issued a receipt to Mr. Shillingsburg 
when he paid his $50,000, and he signed the agree- 
ment, and it seems that he told Mr. Hapgood 

Mr. Marecussen (Interposing): If vour Honor 
please, I object to hearsay of this tvpe. He isn’t 
qualified to state what one person told to another. 

The Court: Well, Mi. Mareussen, I think, per- 
haps, these objections that vou are making are 


technically correct, but it is verv much Itke the 
objection of immateriality. IT am going to overrule 
your objections. If the witness and 1f counsel for 
petitioner go too far afield vou can move to strike, 
but I think that it is necessary to have the witness 
give us the story relating to these transactions. The 
petitioner should not be required in a case of this 
Kind 1 donut believe, to call in twenty or fiitcus 
witnesses merely [77] to overcome the objections of 
the kind that vou are makine. 

Now. vou made the objection before, and T want 
to get finished with the series of exhibits that peti- 
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tioner is offering. The fact is that transfers of 
interests were made. That is the material fact. Now, 
J am well acquainted with this type of case, and so 
are you, and the matter that you are objecting to 
really isn’t very important. Now, vour objection is 
overruled, and [ am going to overrule the objections 
of that type right along. You can note your excep- 
tions, if you wish to, and if the witness goes too 
far afield, then you can ask to have his answer 
stricken, and make any other argument that vou 
want, but I think you will save time if you don't 
make that objection continuously. 

Mr. Marcussen: Well, I don’t want to impair 
or hinder the progress of the hearing, if your Honor 
please; but I do feel that if any of this testimony 
is material, then counsel should have brought the 
Witnesses to testify, even if it involves thirty wit- 
nesses. I think it is that important. 

The Court: Well, we will see how this shapes 
up, and you can probably do quite a bit on cross- 
examiation for one thing, aud vou can also make 
anv argument you want in vour brief about the 
weight to be given the testimony of this witness. 
Under the circumstances, I think that is better for 
this witness to testify, and that these technical [78] 
objections should not be made right along. If you 
want to renew your objection each time, all right; 
but I don’t want to diseuss it any more. 

Mr. Mareussen: Well, then, let the record show. 
if your Honor please, that, in order to expedite the 
trial, I will make now a blanket objection to all this 


10 Bloomfield Ranch, et al., vs. 


(Testimony of Frazier O. Reed.) 
sort of testimony, and I won't repeat it from time 
to time, but I may make further motions from time 
to time to strike any of the testimony. 

The Court: Will vou read the last question, 
please. 

(The pending question and partial answer 
were read by the reporter, as follows:) 


‘Question: Yes. Now, then, I have a group 
of papers here dealing with the Shillingsburg 
and Hapgood transaction. What was that 
transaction ? 


‘“Answer: We issued a receipt to Mr. Shil- 
lingsburg when he paid his $50,000, and he 
signed the agreement, and it seems that he told 
Mr. Hapgood——”’ 


The Court: All right, will vou continue then, 
Mr. Reed? 

A. (Continuing): who was associated as 
assistant to Mr. Shillingsbure, that he would let 
him participate to the extent of one-fifth of Mh. 
Shillimeshure’s interest in the undivided fourteenth 
interest in the svndicate. [79] 

Q. (By Mr. Cullinan): Let me interrupt here. 
How did von get that information ? 

A. Subsequently revealed. Mr. Shillingsburg 
was the agent for the Sonthern Pacifie in San 
Jose, and Mr. Hapgood was his assistant. And he 
just wanted Mi. Hapgood to participate. We re- 
fused to recogmize Mr. Hapgood and, in faci, 
insisted upon paying distributions from that ac- 
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count to Mr. Shillingsburg and not to Mr. Shillings- 
burg and Mr. Hapgood. And when Mr. Shillings- 
burg became quite ill and he was getting his affairs 
in shape, we yielded and then accounted to Mr. 
Hapgood for one-fifth of one-fourteenth, and to 
the Shillingsburg family for the remaining four- 
fifths of one-fourteenth. 

Q. With respect to this or any of the transac- 
tions evidencing alterations in the ownership, do 
you know whether—I will withdraw that. 

Relating back to the Scoble transaction, did Mr. 
Scoble received more or less than #50,000 for the 
transfer of the interest ? 

A. The amount he received is set forth in the 
assignments themselves. He received slightly more. 
The amounts are in the transfer to each of the 
new parties. 

Mr. Cullinan: Now, if the Court please, in con- 
nection with the Shillingsbureg’s transaction con- 
eerning which the witness has just testified, we 
offer first a letter addressed [80] to James A. 
Clayton & Company, signed by Mr. Shillingsburg, 
dated July 5, 1931, in which he says, without read- 
ing the whole thing: ‘‘Your records will show that 
for a one-fourteenth interest [ pay to vou $40,000, 
and Mr. A. A. Hapgood $10,000, and your disburse- 
ments have been on that basis. This is to instruct 
and request and urge that you change your account 
so as to show that Mr. Hapgood had one-fifth of 
one-fourteenth interest in the syndicate, and that 
you make further disbursements in accordance.”’ 
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The Court: That should be offered separately, 
I believe. 

hire Cullinan: Yes, 

Mr. Mareussen: Mav I see that? 


(My. Cullinan handed the document to Mr. 
Maxcussen. ) 

Mr. Marcussen (Examining document): No 
objection. 

ihe Court: It is received in evidence tas ie 
hibit 8. 

(The letter referred to was marked and 
received in evidence as Petitioner’s Exhibit 
No.3.) 

[ Petitioner’s Exhibit No. 8 appears on pages 
182 to 183.] 

Mr. Cullinan: I am not, of course, reading these 
whole letters. 

Then we offer in evidence a letter on the letter- 
head of Southern Pacific Company, dated August 
14, 1931, addressed to Mr. Frazier O. Reed, Presi- 
dent of James A. Clayton & Company, and signed 
A. A, Hapgood, and dealing with the same trans- 
action. We offer that in evidence as [81] Petition- 
er’s Exinbit next in order. 

The Court: Received as Exhibit 9. 

Mr. Mareussen: No objection. 


(The letter referred to was marked and re- 
ecived in evidence as Petitioner’s Exhibit 
Noe.) 

[Petitioner’s Exhibit No. 9 appears on page 
184. ] 
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Mr. Cullinan: And finally we offer in this con- 
nection a document signed “‘E. Shillingshurg,’’ 
dated May 28, 1926, reciting a consideration of 
$10,000 as paid by Hapgood, bearing a postscript: 
‘‘T hereby ratify, approve and confirm the foregoing 
sale and agreement,’’ signed by ‘‘Nellie Shillings- 
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burg,’’ and underneath that another postscript 
saving: ‘‘I hereby agree to comply with all terms 
and conditions in the receipt,’’ et cetera, signed by 
A. A. Hapgood. Attached to the sheet containing 
those is a copy of the original receipt of March 
10, 1926, issued to E. Shillingsburg, and attached 
to that is another sheet signed by E. Shillingsburg, 
addressed to Clavton & Company, saving that 
‘Clayton & Company is hereby requested to take 
notice that I have on this 26th day of May, 1926, 
sold, assigned and set over unto A. A. Hapgood an 
undivided one-fifth of all my right, title and interest 
to the receipt and agreement for $50,000—’’ et 
tetera. 

And we ask that that be offered as Petitioner’s 
exhibit next in order. 

The Court: Without objection, that is received 
as Exhibit 10. [82] 


(The letter referred to was marked and 
received in evidence as Petitioner’s Exhibit 
No. 105) 

[Petitioner’s Exhibit No. 10 appears on 
pages 185 to 186.] 
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Q. (By Myr. Cullinan): Now, were there any 
other transfers other than by decrees of distribu- 
tion of interests of the original investors in the 
syndicate ? 

A. Have you put in all the photostatie copies? 

Q. I put in all the photostatic copies that [ 
received from counsel which, I believe, are all the 
photostatic copies that we delivered to him, except 
one which doesn’t appear to be significant now, and 
that is the Baldwin original receipt. 

et Ona eles 

@. And the stipulation is that that receipt was 
in the same form as the Dorance receipt. which 
was introduced. 

A. here were no other transfers. 

Q. Now, did the investors in this svudicate, 
joint venture, as we call it, or agency arrangement, 


did they ever adopt a name? Ao No: 
Q. Did they ever have any meeting as such? 
Pe NO; 


Q. Did any group of them ever have meetings? 

A. The only meetings I recall was one held 
when the Income Tax Department in 19380 sought 
to have a price, or a cost price fixed on each acre. 
At that time IT got together [83] as many as were 
handy and discussed the matter to ascertain what 
we should do. Then when we received a notice 
in 1943 that the Income Tax Department was again 
asking that changes be made I called as many as | 
could get together, but there was never a meeting 
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at which all of the members of the syndicate were 
present. Those are the only two meetings I reeall. 

@. And those were called for that specific 
purpose ? A. And for no other. 

@. And was anything else discussed at those 
meetings respecting the management of the syndi- 
cate, or sales or prospects? 

A. Thev were called solely to discuss the income 
matters. They may have all made some—asked 
some questions with regard to when they expected 
us to sell the balance of the land. 

@. Yes. Did you from time to time discuss the 
affairs of the syndicate with individual investors ? 

A. As we would meet I would talk with them, 
sometimes at the hank, sometimes hospital meetings, 
sometimes at even social events. You can under- 
stand that whenever a customer asks an agent a 
question that he is bound to reply. So over that 
many vears J discussed matters with the members 
as we met, or as thev asked me questions. 

The Court: Of conrse, in part of your answer 
you [84] said whenever a customer discussed a 
matter with an agent he is hound to replv. Now, 
it will be understood that the witness’ answers 1m 
so far as they involve conclusions relating to the 
issue in this case won’t be binding on the Court. 

Mi. Culhnan: That is so understood, of course. 

The Court: Yes. 

Q. (By Mr. Cullinan): I take it from your 
testimony that the investors never had an executive 
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or other committee appointed to deal with Clayton 
& Company in connection with this matter? 

A. None. 

Q. Do you know whether they ever took a vote, 
either at a meeting or otherwise on any question 
connected with the syndicate ? 

A. 1 donot recall any. I told vou the only imo 
meetings [ recall was in connection with income 
tax matters. 

Q. Well, I mean other than at meetings? For 
example, did they ever take a postal vote or a vote 
by letten# A ENG. 

@. Did they ever interfere in any measure with 
the control of the operation of the srndicate !} 
Clayton & Company, any one of them? 

A. No. 

Q. Or attempt to do so? [85] aeRO: 

©. Were any documents or accounts kept by the 


syndicate ? A. You mean as a syndicate? 
Q. As a syndicate? RK. No: 
Q. Did they have any office, the syndicate? 
ie No. 


Q. As such, except Clavton & Company, of 
course ? 

A. They were always welcome at our office, but 
they had no office. 

Q. Were there any files to the syndicate other 
than Clayton & Company’s own business files? 

A. No. 

Mr. Cullinan: Now, I think vou have one of 
these photostats, haven’t vou, Mr. Mareussen? 

Mr. Mareussen: Yes, I do. 
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Q. (By Mr. Cullinan): JI show you a_ photo- 
stat of a page evidently of account. The page is 
designated as 684 (and I am saying this only for 
identification) and headed ‘‘M. E. Thomas—Miller 
& Lux,’’ and I will ask you to tell the Court what 
that is. 

A. (Examining document) This is a copy of 
Page numbered 684 in Clayton & Compaiv’s ledger 
of a thousand bound pages, and it is the beginning 
of the syndicate account. 

Q. That is the first page in Clayton & Com- 
pany’s ledger [86] dealing with the account of 
Clavton & Company with the svndicate, is it not? 

A Thateise rein: 

Q. Were all similar pages of the account 
throughout the vears in identical form? 

A. Exactly, except with regard to items and 
amounts. 

©. Yes. But I mean the form was the same? 

AL 6lxaciixne 

Mr. Cullinan: We have an understanding with 
counsel, if the Court please, that it will he sufficient 
if we offer this photostat of the first page with 
the statement that it is typical of all the other 
pages. Counsel has heen offered an opportunity to 
inspect the books, but since they are dewn in San 
Jose he is taking our word for that, and we give 
it. We have the assurance of Mr. Reed and _ his 
testimony. that all the other pages are identical, 
and we are introducing this to show the form in 
which the account was kept. 
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Mr. Mareussen: That is correct, if your Honor 
pleases. No objection. 

Mr. Cullinan: Counsel already has copies. 

Mr. Marcussen: By the way, I don’t have them 
right now. I had them on this table. I wonder if 
those—— 

Mr. Cullinan (Interposing): I will be glad to 
give you one. We have a number of these (handing 
document). [87] 

Mr. Mareussen: Thank vou. 

Mr. Cushing: Those are different pages. 

Mr. Cullinan: Exenuse me. I am stupid. Mavbe 
T should make the offer in this form, and offer it 
all as one exhibit: Photostats of pages designated 
684 to 691. 

Q. (By Mr. Cullinan): Now, these cover the 
account for the whole vear 1926, do they not? 

A. (Examining documents) It goes to August 
oils 1926. 

Mr. Cullinan: Only to August, that is correct. 
So instead of offering the one page we will offer 
them all together as typical pages. and the testi- 
mony of the witness is that all subsequent pages 
were the same. I thought these were all one. 

The Court: Without objection, the group of 
pages will be received as one exhibit, Exhibit 11. 
Let’s see how many pages are there, Mr. Kassel. 

The Clerk: Fight. 

Mr. Cullinan: There are eight sheets. 

The Court: Exhibit 11 consists of eight sheets. 
They are photostat copies of accounts. 
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Mr. Mareussen: No objection. 


(The documents referred to were marked 
and received in evidence as Petitioner’s Exhibit 
No. 11.) [88] 


Q. (By Mr. Cullinan): Now, let me clarify 
this point: Those pages are headed ‘‘M. E. Thomas— 
Miller & Lux.” 

Are thev the accounts of the Bloomfield Ranch? 

A ‘That ieieqrect. 

Q. Why were vour returns entitled the returns 
of the Bloomfield Ranch, whereas, the accounts 
Miller & Lux? 
A. Well, when we started the account on Jann- 


were the accounts of M. E. Thomas 


ary 27, 1926, the hookkeeper, who made the entry, 
to distinguish the account, wrote the words ‘‘ Miller 
& laux’’ after the name of **M. FE. Thomas.”’ 

We began advertising for sale the former lands 
of Miller & Lux, and Miller & Lux. who then owned 
probably a million acres of California and Nevada 
and Oregon, asked if we would refrain from using 
the name of Miller & Lux in our advertising, and 
we very gladly accommodated them because thev 
were then and still are a going concern kuown as 
Miller & Lux, and we did not purchase the name 
or any part of it. We simply purchased the 27,500 
acres of land from them. So when the time rolled 
around to file the partnership return for 1926, 
which was sometime in 1927, we had discontinued 
using the name of Miller & Lux, and thereafter 
we called it Bloomfield because that was the name 
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by which Mr. Henry Miller, who founded that 
great corporation, like to have that particular 
ranch ealled, ranch operation. You see, the lands 
extended into [89] three Counties there, and he 
went there as a butcher boy in 1854 and aeceumnu- 
lated all those holdings. He was proud of them, 
and today even whenever vou are going south of 
Gilroy you are going toward Bloomfield. 

Ge Yes. 

A. And TI suspect the name will continue for- 
ever. 

. Inewhat tTespect, if any, did the accom 
typical pages which have just heen mtroduced, the 
account of M. H. Thomas and Miller & Lux differ 
from the accounts of Clayton & Company kept with 
other clients? A. None. 

©. Now, is it a fact that the sole account, rec- 
ord of accounts of the Bloomfield Ranch syndicate 
was kept in the form of this Exhibit No. 9—is it? 

Hite Clerk: 11, 

Q. (By Mr. Cullinan) (Continuing): ——1], 
and that there were no other records of the trans- 
actions of the Bloomfield svndicate kept by any- 
body ? 

A. That is correct, and that goes through sev- 
eral Clayton & Company ledgers because the ledger 
from which these pages were taken only lasts two 
or three years. We have to bring in a new one. So 
it runs through several ledgers, but identical al- 
ways; no other reeord; just a debit and credit 
entry. Any money that we receive for that account 
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we credit to the account; anv money that is paid 
out is charged to that account, and that is the 
only record we have ever had. 

Q. It really is a cash account with receipts on 
one side and disbursements on the other? 

A. That is correct, purely an agency account 
such as for anv other customer. 

Q. Now, Mr. Reed, it has been stipulated that 
Miller & Lux emploved about 200 men on_ the 
property at the time when the Bloomfield Ranch 
Was acquired in the name of M. EK. Thomas. What 
staff did Clavton & Company maintain on those 
properties after the acquisition in March of 1926? 

A. Mr. Frank Rice, who was Superintendent 
for Miller & Lux at Gilroy for many years, told 
me that thev often emploved as many as 200 men. 
We did not intend to operate it when we took over 
for the svndicate, and we, therefore, onlv kept one 
man, a Mr. Fitzgerald, who was acquainted with 
the locations of the various water pipe lines. The 
Miller & Lux concern had heen handling, oh, sev- 
eral thousand head of cattle every vear upon those 
ranches, and the operation had grown along with 
Mr. Miller’s operations, and there were pipes seat- 
tered everywhere, underground pipes from springs, 
from wells, and from reservoirs, and we did not 
know and would not have known the locations of 
these for a long, long time if we had not taken over 
Mr. Fitzgerald. [91] 

@. And you paid him how much? 

A. T think $75 or $80 a month. 
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Q. What other staff did Clayton and Company 
maintain in addition to Mr. Fitzgerald, if any? 

A. Only Clayton & Company’s staff; no staff 
at Bloomfield. 

Q. Well, you don’t mean that vou emploved 
extra help on account of the operation or mainte- 
nance of this ranch, do you? Aan. 

Mr. Marcussen: I object to that as a leading 
question. 

Mr. Cullinan: It is leading. 

The Court: Objection overruled. 

A. No; we went along in stride. 

Q. (By Mi. Cullinan): Now, the stipulation 
accordingly shows that you undertook immediately 
a sales campaign, and the stipulation recites (I will 
not go into it now) the amounts of sale of each vear 
to and including 1940. 

When the land was acquired by Clayton & Com- 
pany for the syndicate were any parts of it subject 
to lease ? A. Yes. | 

Q. ‘To what extent, just generally ? 

A. In 1926 we received $34,041 from rents. [92] 

Q. And those were of leases already existing, 
made by Miller & Lux prior to the sale to you, is 
that correct? A. That is right. 

Q. The stipulation shows that Miller & Lux ran 
some thousands of cattle on the ranch. Did you— 
and by ‘‘you’’ | mean Clayton & Company or the 
syndicate, or you operating for the syndicate—did 
you run any cattle on the land at all? 

A. Never at any time. 
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Q. Pending the making of sales was it neces- 
sary to do any farming or tilling or cultivating of 
the land? ben ics. 

Q. And why? 

A. To keep the land clean because land in Santa 
Clara Valley, if you neglect it, will rapidly go 
native, and greasewood and weeds and brush, poison 
oak will all return. 

@. And did you cultivate the land, the unsold 
land while waiting for sales? 

A. Yes, we did. And there is another reason 
there. We had $30,000 worth of taxes to pay the 
first year. 

Q. Did you rent any of the lands while awaiting 
sale? A. Yes. 

Q. For what periods of time? 

A. Prior to the depression for one year only. 
After the depression we violated the agreement 
ancl (4 

@. (Interposing): My question now is confined 


to the period prior to the depression. [ will come 
to the other Tater 

A. We did not rent any land prior to the de- 
pression for longer than one year. 

Mr. Marcussen: May I ask what depression? 

Mr. Cullinan: What? 

Mr. Marcussen: May I ask which depression 
you are referring to? 

The Witness: The one that followed the crash 
in 1929. 
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Mr. Cullinan: That is like asking the San Fran- 
cisean what earthquake he refers to. There may 
be several, but we talk of only one. 

The Court: I would like to ask the witness a 
question there. 

When you say you rented some of the lands for 
a year, do you mean by that that when you rented 
it you limited the length of the lease to one vear? 

The Witness: That is correct, usually from 
November 1 of this vear to October 31 of next year, 
so that we would—the cropping seasons are—that 
is a usual cropping season. 

The Court: And then you could renew that lease 
from year to year if you wanted to? [94] 

The Witness: Yes. 

Mr. Cullinan: And if the lands were not sold. 

The Court: Yes. Did vou renew some of these 
leases from year to vear? 

The Witness: Yes. The begining leases I can’t 
reeall because we sold 25,000 acres in the first five 
years. We were moving tenants around at a rapid 
rate. 

Q. (By Mr. Cullinan): What changes in the 
farming done on the land were made by Clayton & 
Company, if any, in the years from 1926 to, say, 
1931, when the depression beeame felt, as the stipu- 
lation shows ? 

A. Well, when the price of wheat receded be- 
low the level which prevailed at the time of Shake- 
speare we discontinued growing wheat, as most 
every other farmer throughout the United States 
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did, and harley also, and then we went into truck 
farming, which accounts for the development of 
the wells. 

@. And what did you have to do in order to 
convert the farming operations that you were doing 
from wheat and barley to truck farming ? 

A. Well, we had to improve many of the wells 
that were on the property when it was purchased. 
We also installed new wells. 

Q. Well, is irrigation necessary for wheat and 
barley [95] farming m that country? 

A. No. 

Q. is it necessary for these other crops? 

J es 

Q@. And can any other crops be raised by dir 
farming in the territory covered by Bloomfield 


Ranch? A. No, not profitably. 
Q. Not profitably, of course? A ei 


Q. Now, then, it has been stipulated that the 
effects of the depression so far as the Bloomiieid 
Ranch was concerned, took effect seriously in 1951. 

A. That is revealed by 

Q. (CIinterposing): Yes. This is just part of 
my question. a (ine 


Q. What, if any changes in the methods of farm- 
ing the property were made after 1931? 

A. None. 

Q. None, except those to which you have testi- 
fied ? 

A. The changes that were made after the crash 
of 1929, and when the prices of agricultural prop- 
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erties went so low in 1930 we improved the wells, 
as I stated, and pnt in other wells, and then con- 
tinued that on a larger scale when we couldn’t find 
purchasers for the remaining lands. We had [96] 
the reninants left after 1930. 

Q. Now, how many acres did you have after 
1940, approximately ? A. After 1940? 

@. After 1940? No, I mean after 1931? 

A. About—lI have it here. 

Q. The stipulation shows. 

A. (Examining document): We made 15 sales 
in 1930 and sold 1702 acres. That left us with 2605 
acres. I have left off the fractions there at the 
start of 1931. 

Q. so trom 1931 on 

A. That is less than 10 per cent of it. 

@. Yes. 
A. Of the entire area that was purchased. 


Q. And what you have testified to concerning 
farming operations subsequent to the depression 
relates only to those 2600 acres, does it not? 

A, “Whet ig <rieht, 

Q. After the depression took effect what, if any, 
efforts were made to continue sales of the land? 

A. We found it useless because no one had any 
courage, no confidence in the future. In 1932, to 
Ulustrate, we formed another syndicate and pur- 
chased 650 acres of full bearing apricot orehards 
at Brentwood in this State, which is a splendid 
apricot producing section, and we bought it [97] 
for $100 an acre. 
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Mr. Cushing: That is a different thing. 

One (oy Mreeilinan): That is a “different 
thing altogether. 

A. I understand, but that goes to show how inm- 
possible it was to sell the remnants at Bloomfield 
after 1930. 

Q. Exactly! But was there at any time, so far 
as you and the investors were concerned, any devia- 
tion from the original plan to sell the land as soon 
as possible at a profit? 

A. No, none, because the syndicate was formed 
for the purpose of purchasing the land and selling 
it as soon as possible. The farming which was done 
was only incidental. It was done to pay taxes and 
to pay interest in the begmning. 

@. Was it done also to keep the land salable? 

A. To keep it in condition to sell, and we did 
a splendid job, because to sell 25,000 acres in five 
years out of 27,500 acres 1s a good job in anybody’s 
district. It is a record. 

Q@. Now, was any money of the syndicate ever 
invested in any other land or any other activity of 
any kind? A. Not a penny. 

Q. Were any exchanges of property ever made 
of Bloomfield lands for any other lands? 

A. No. [98] 

@. No other lands were ever taken in to the 
syndicate in any fashion? 

A. That is correct. 

Q. When distributions—well, let me first ask 
generally, and I will produce some tables after- 
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wards. But from time to time distributions were 
made to the investors, were they not, as money 
came in? A. Tha@teis correct. 

Q. Was any distinction made in those distribu- 
tions between capital returned and profits dis- 
tributed ? 

A. Not upon the books of account. I don’t re- 
eall any others. Whenever we had money on hand 
that we felt it was all right to return to the syndi- 
cate members we returned it. 

@. Was or was not the capital of the investors 
gradually returned right from the beginning ? 

A. We began distributing in 1928. 

Q. Well, the account shows that? 


A. Yes, sir, and continued right through the 
years. The last distribution was in 1944. 

@. Well, now, the stipulation shows that to and 
including 1940 some 224,889 acres had been sold 
for $1,474,233. What was done with that €1,474,233 ? 

A. he first thing which was done was the re- 
payment to the Bank of Italv of the $335,000 which 
was borrowed from the Bank of Italy. Then we 
paid the €250,000 which was [99] borrowed from 
Milley & Lux. In other words, I think in 1926 and 
1927 from sales we paid off $585,000 of principal. 
plus the interest. 

Oo ndethe west welt to the imvestors, did at? 

A. That is correct. 

@. I suppose you kept on hand some small 
amounts at all times? 
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A. Oh, the amounts have varied as revealed by 
this first account. One shows a credit of $514,000, 
another balance at the end of the month showed a 
credit of $56,000. At the end of April there was 
a credit of $92,000, at the end of May, ’26, $15,444, 
and that is typical of the account from its incep- 
tion to the present day. 

Mr. Cullinan: Now, if the Court please, we have 
boiled down and submitted to counsel—they are 
willing to stipulate to what we produce now. 

@. (By Mr. Cullman): I! show you a sheet en- 
titled on one side ‘Statement of Gross and Net In- 
come from Farming and Rents, 1926 to 1940, in- 
elusive, as shown by Bloomnfield Ranch Partnership 
Returns of Income,’ and on the right hand side 
‘Statement of Interest Received, Profits froin Sale 
of Real Estate, Miscellaneous Items and Total 
Gross Income as shown ly Bloomfield Ranch Part- 
nership Returns of Income.’’ 

And I may state, if the Court please, that we 
have [100] compiled this in our office from our 
copies of the returns filed for all those years, and 
TI would like to offer it in evidence with the consent 
of counsel as our Exhibit No. 

ihe Clerks wie, 

Myr. Cullinan: 12, 

Mx. Mareussen: No objection. 

Mr. Cullinan: And then I would like to tell the 
Court what it is, at least submit it to the Court for 
inspection. 

The Court: Received in evidence. 
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(The document referred to was marked and 
veceived in evidence as Petitioner’s Exhibit 
None) 


[Petitioner’s Exhibit No. 12 appears on 
pages 187 to 189.] 


Mr. Cullinan: That, if the Court please, is what 
it purports to be. It shows all the receipts from 
rents, and all the receipts, mostly losses they were, 
from actual operations; the taxes paid, the receipts 
from sales, the receipts from interest (I have to 
ask the witness about that in a moment), from un- 
paid balances of sales, and the totals. And it shows, 
according to our theory, the net profits gained from 
sales in the course of those years, and the net profits 
gained from rents and operations. 

Q. (By Mr. Cullinan): You are familiar with 
this, are you not, Mr. Reed? You have seen it? 

A. Yes, sir. [101] 

@. here is an item here, which Mr. Marcussen 
and I have designated as column ‘*C’’, of interest, 
showing a total of $156,402.85 interest. What is 
that item? What interest is that? 

A. That is interest received ? 

@. From whom? 

A. I say is that interest received? 

Q. Interest received, yes. I will show it to you. 

A. Well, in 1926 we received $10,141.84. 

Q. Iam not asking you for the details. They all 
appear on this sheet. [am just asking you whether 
that 1s interest paid out or interest taken in? 
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A. Interest received, primarily from sales, un- 
paid balances on sales of real estate. 

Q. You sold a good deal of the land on install- 
ments, did you not? 

A. One-quarter cash, the balance deferred, and 
in those days we were getting interest at 7 per cent. 

©) Coltmm i” of this exhibit is a column 
entitled ‘Profits from Sale of Real Estate.’’ 

If counsel will permit me to lead the witness, be- 
cause counsel and [ have discussed this—that rep- 
resents profit on sales of real estate computed ac- 
eording to the formula on which the syndicate 
and the Commissioner agreed in 1930, in other 
words, a division of 55.99 cost and 44.01 profit? 

A. Correct. 

Mi. Alareussen: In other words. that is the 
profit over the base that was agreed upen. 

My. Cullinan: Yes. This is all taken from the 
returns, and that is the profit reported in the re- 
turns, and on that basis. 

The Court: We will recess for lunch until 2:15 
o’elock. 

(Whereupon, at 1:45 p.m., a recess was taken 
until 2:15 p.m. of the same day.) [103] 


Afternoon Session, 2:15 P.M. 
The Court: We will now resume the hearing 
of the Bloomfield Ranch case. 
Myr. Cullinan: Mr. Reed. 
The Court: Mr. Reed, will you take the stand 
again ? 
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FRAZIER O. REED 


resumed his testimony as follows: 


Direct Examination 
(Resumed ) 
By Mr. Cullinan: 


Q. Mr. Reed, a question or two about Peti- 
tioner’s Exhibit No. 12. 

I observe that the farming operations through 
the vears from 1926 to 1940, inclusive, were con- 
ducted at a loss, but that the renting operations 
were conducted at a profit. 

Can vou account for that? 

A. I think to satisfy the Department that the 
expenses were charged against farming instead of 
against rents and they were not apportioned be- 
cause it was not material, and not matenal now. 
If we had broken down the income from rents and 
set against it a portion of the cost of operations, 
it would have reduced the amount charged against 
the farming, but for taxation purposes it was un- 
important. And I suspect that Mr. Curry and Mrs. 
Curry included them in the [104] income tax re- 
turns in that manner at the suggestion of the Ex- 
aminers for the Income Tax Department. 

My. Marenssen: I object to that, vour Honor, 
as being entirely incompetent, and I think it should 
be stricken. 

The Court: Objection overruled. 

Q. (By Mr. Cullinan): Now, you said some- 
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thing about having to construct wells when you 
switched from dry farming to truck farming. 

How many wells did Clayton & Company as 
operator build all together, if you know? 

A. I don’t know, but I think the statements that 
it was necessary to prepare a reply to some of Mr. 
Marcussen’s inquiries before we came here reveals 
all of that. And you see none of these statements 
were put together, these figures were never put to- 
gether until this income tax matter arose. And 
what I am looking at now is ihe result of questions 
that either Ma, Cnilinan or NO. Cushing or Bir. 
Marcussen asked. 

Q. Well, to make it clear on the rerord, you 
have supplied Mr. Marcussen with a duplicate of 
that large vellow sheet that vou hold in your hand, 
and that contains detailed information about farm- 
ing, expenditures on the ranch in connection with 
operations for the whole period, does 1 not? 

a Lf odhiditeiivesihat one in my hand, Miz. 
Cullinan. [105] 

@. Oh. A. Let me find this one here. 

Q. Well, that is what vou are referring to? 

aw Nes) Si 

@. Ihave a copy here. 

A. This is the one from which that was made 
(indicating). Not all of these items that are shown 
on that statement which Mr. Marcussen has and 
which vou apparently are getting out as wells 
means a new well. For instance 
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Q. (Interposing): Well, let me interrupt. Mr. 
Marecussen will go into such detail as he wants. I 
am just asking a general question so as to lay the 
foundation for such ¢ross-examination Mr. Mar- 
cussen wishes on the subject. 

If you can't tell me how many new wells were 
built, can vou tell me how much was spent on the 
construction of the wells? 

A. No; it is all here together. 

Q. What? 

A. It is all here together. We have never 
separated it. 

Q. Oh, you have not segregated it? 

A. No. In other words, this sheet that vou have 
there, Mr. Mareussen has, and I have here, repre- 
sents all of the money spent over the 19 vears for 
the items that are listed in the column on the left- 
hand side. [106] 

®. I see. A. That is a total figure. 

@. In other words, the number could be worked 
out? A, Yes, sit. 

Q. But vou haven’t worked it out? 

A. No. 

Mr. Mareussen: Well, I might ask, if it is ap- 
propriate, my understanding with Mr. Reed and 
with Mi. Cullinan, as I recall, was that information 
would be supphed, the amount of the new invest- 
ment put in by the operator since 1926. 

And you state that that can be supplied, Mr. 
Reed? 
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The Witness: I think I can supply it from here, 
if you want to take the time. 

My. Cullinan: You mean new investment? You 
don’t mean new money ? 

Mr. Mareussen: No, I mean the new wells in- 
stalled by Clayton & Company. 

Mr. Cullinan: They are all on this yellow sheet. 

The Witness: They are all here, everything, 
wells that have been improved, wells that have been 
repaired or replaced, or new wells built, are all on 
tits shect; @ver vile. 

My. Culhnan: We are not so much interested in 
that as the government is. We supplied the infoi- 
mation. We {167] will supply anything further if 
we haven't supphed enough. 


By Mr. Cullinan: 

Q. Now, I show vou a tabulation entitled ‘*In- 
vestment and Sales,’’? and ask vou what this 1s, if 
you know? 

Mr. Marcussen has seen a copy of it. 

Maybe I can make an explanation, if the Court 
please, which will be acceptable to Mr. Marcussen. 

This tabulation shows—the first part of it is 
material taken from the stipulation of facts, sales 
to and including 1940, $1,474,248, and the source of 
the money, which has already been testified to, 
showing that the money expended in the purchase 
was $1,285,000, and showing therefore a gain to and 
including 1940 or $189,243.06, and then showing the 
amount of sales in each vear subsequent to 19-40. 
And this is the new material and it was supplied 
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by My. Reed: In 1941, in 1942,°1n 1948, and in 1944, 
which, added to the $189,243.06, shows a total gain, 
that is, a total difference between the purchase price 
and the sales up to and including 1944 of $541,843.06, 
and we added, after request of Mr. Mareussen, an 
item showing that one-fourteenth of that amount is 
$38,703.07. 

In other words, that is the gain on sales alone, 
and without including interest or rentals coming to 
each investor who put up $50,000. 

And L ask that that be admitted in evidence. [108] 

Mr. Marcussen: No objection. 

Mr. Cullinan: As Petitioner’s Exhibit No. 13. 

The Witness: I think I can see an error 

Mr. Cullman: (Interposing): Wait a minute 


until we get this. I will ask you some questions 
about it then. This goes in by stipulation. 

The Court: The schedule is received in evidence 
as Petitioner’s Exhibit 13. 


(The schedule referred to was marked and 
received in evidence as Petitioner’s Exhibit 
IN Gaal) 

| Petitioner’s Exhibit No. 18 appears on 
page 189.] 


By Mr. Cullinan: 


Q. Now, Mar. Reed, I will give vou another eopy 
of that so you can have it before you. 

That would show gains based upon merely the 
difference between the monies paid for the land and 
the monies received from the land and regardless of 
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that arbitrary allocation as between cost and profit 
which you made and followed consistently through- 
out the returns; that 1s correct, is it not? 

A. Check. 

Mr. Cushing: Did he answer that? 

Mz. Culinan: You did answer that? 

The Witness: Yes. 

Q@. (By Mr. Cullinan): That schedule shows 
that there were 1500 acres [109] remaining unsold. 
What is the value of those 1500 acres remaining 
unsold? 

Well, first—withdraw that. 

Will vou describe the character of those 1500 
acres, what sort of land they are? 

A. Well, we have some very good land, we also 
have some worthless land. I broke those down here 
somewhere if I can find it, and this would be more 
accurate than my memory would be if [ could find 
them. 

You show on this statement about 1500 acres re- 
maining to be sold, and my calculation from the 
Clayton & Company books reveals 1510.8491. I 
have carried it all the way out. Of that there are 
about 64 acres of tules, about 20 acres in the Llagas 
Creek, which is willows and creck bottom, a total 
of about 100 aeres of swamp land, land that is very 
wet; some peat land, some of it is quite boggy. 
There are about 25 acres in the Uvas Creek, and 
that is comparable to the land that is in the Llagas- 
Creek, and there are about 240 acres in the bottom 
of the San Benito River, which is a sand river, dry 
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in the summer, and the only thing it grows is wil- 
lows. It has no value at all. So of the 1510 acres 
remaining, about 449 acres are tules, creek bottom, 
swamp and river bottom. 

Is that what you wanted? 

Q. Yes. Now, what is the value of those re- 
maining [110] 1500 acres? 

A. Well, we had hoped to sell them for between 
two and three hundred thousand dollars. We sold 
three hundred and eighteen thousand dollars worth 
in 1944, but when we did that we topped the re- 
maining lands, in other words, we sold the better 
of about 2200 acres. 

@. Well, what do you think you can sell these 
remaining 1500 acres for? 

Mr. Mareussen: I object to that, your Honor, as 
heing entirely immaterial. 

The Court: Objection sustained. 

A. Well, I-—— 

The Court: (Cinterposing): The objection was 
sustained. That means you can’t answer the 
question. 

Q. (By Mr. Cullinan): I will now go back to 
the first form of my question, which I don’t think, 
if IT recall, was directly answered. 

What is the value of the 1500 acres remaining? 

A. Between two hundred and three hundred 
thousand dollars. 

Mr. Cullinan: If the Court please, I have a map 
of the Bloomfield syndicate properties which it 
might be well to put in evidence for the information 
of the Court. 
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It shows the properties cut off into ranches by 
numbers, the acreage, the total acreage, and this is 
entitled [111] ‘‘Bloomfield Syndicate Map, show- 
ing the 21 ranches, comprising approximately 27,430 
acres in Santa Clara, San Benito and Santa Cruz 
Counties, California, acquired by the Bloomfield 
Syndicate from Miller & Lux, Incorporated, in 
1226.7 

It is dated ‘‘February, 1945. S. A. Herrmann, 
H-e-1-1-m-a-n-n, C. E.”’ 

@. Was this map made under your direction ? 
A. Yes, sir. 
Q. By Mr. Hervmann ? A. Yes, ‘sin. 
@. He is an old 
\ 


Mr. Marenssen: (Interposing): I have no ob- 
jection to the introduction of that. 

My. Cullinan: Well, then, we offer that. 

The Court: It is received in evidence as Ex- 
hibit 14. 

(The map referred to was marked and _ re- 
ceived In evidence as Petitioner’s Exhibit 
No. 14.) 


Q. (By Mr. Cullinan): £{ call your attention, 
Mr. Reed, to the statement on that map ‘SOnly Par- 
cels Nos. 1 and 14, and a portion of Parcels Nos. 10 
and 15 have been subdivided. "The subdivided por- 
tions represent less than 6 per cent of the total area 
of the 21 ranches.’’ 

Is that statement correct? [112] 

A. That is correct. 
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Q. As you sold the property off, how did you 
measure out the parts that you sold to the different 
buyers ? 

A. We surveyed all of the lands sold, and we 
did not have enough small 


Q. (Interposing) You are not answering my 
question. 

My question is: Respecting the larger portions, 
did you have any subdivision map for the larger 
portions? 

A. Oh, No. We sold those by leaps and bounds, 
surveyors’ descriptions. 

Q. A buyer would piek out what he wanted and 
then he would have it surveyed and sell it to him? 

A. That is right. 

Q. Now, you started to testify concerning some 
smaller portions. 

A part of the Bicomfield acreage was actually 
within the town of Gilroy, was it not? 

A. That is right. 

@. And had that been subdivided, a subdivision 
map of that been made prior to the acquisition of 
the land by your syndicate ? 

A. Yes. Miller & Lux subdivded some of the 
land into city lots, and the syndicate acquired those 
lots along with everything else that Miller & Lux 
owned. In fact, in the deed from Miller & Lux to 
M. I. Thomas there is a so-called [118] catch-all, or 
dragnet clause that took in everything that had ever 
been reserved by Miller & Lux and was not disclosed 
by the reeord, or, I mean, by the title company’s 
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report of the record. So we took those lots along 
with the other properties. 

Q. And did vou find it necessary to subdivide 
some additional acreage in the neighborhood of 
Gilroy? 

A. In the City of Gilroy we subdivided a sub- 
stantial portion of the property which was inside 
the City of Gilroy, and not wanting to sell lots we 
sold blocks. I think we subdivided ahout six blocks, 
and if anvone wanted a part of a block we said, 
“Well, go and find some one or two or three people 
that will take the balance of the block, and we will 
sell vou a whole block, but we will not sell portions 
oly block. 

We did that because we wanted to keep away 
from the smaller and disturbing sales. 

@. When you say that vou subdivided, as I 
understand, vou mean vou had a subdivision map 
prepared ? eee hat is viet. 

Q. And why did vou do that? Was that re- 
qnired by the law? 

A. Wes, required bx the law, and also so that we 
would not be cluttering the records of the county up 
with a lot of meets and hounds descriptions inside 
of a city. [114] 

Q. You didn’t lay out any sidewalks or curbs, 
or anything lke that, did vou? 

me No, nonesaw all, 

Q. You didn’t do any improvement work ? 

A. No, none at all. The citv later graded the 
streets and oiled them, and I don’t think anything 
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more than that has been done, except some of the 
people who bought those lots got together and put 
in their own curbs and gutters, but we didn’t spend 
any money for that purpose, not a penny. 

@. You did nothing but make a map? 

A. That is all, and filed it for record for the 
convenience of selling, or, rather, describing the 
property when it was sold. 

Mr. Cullinan: [ think that is all. 

The Court: You may cross-examine the witness, 
Mr. Marcussen. 


Cross-Examination 


By Mr. Marcussen: 


@. I think you stated earher in your testimony, 
Mr. Reed, that Clayton & Company was instru- 
mental in organizing Bloomfield Ranch Syndicate, 
is that right, as you have called it? 

A. Yes, sir. 

Q. And in gomg about the organization I think 
you [115] also testified that you talked to a number 
of people that Clayton & Company had done busi- 
ness with in prior years, or on other occasions, and 
interested them im the purchase of the property; is 
that correct? A. That is correct. 

Q. And when was the actual purchase of the 
property consummated? Was that prior to the 
time the agreement was signed on March 10, 1926? 

A. YOs.rstt: 

“Q. hat Clayton & Company had purchased the 
property then? 
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A. No. As I told you, I personally had paid for 
the syndicate to Miller & Lux $50,000 on January 
28, 1926, which, as I said this morning, was my 
birthday. 

At that time, if you will refer to your photostatic 
copy of the books of account of Clayton & Com- 
pany, vou will find that a substantial portion of 
that money had been paid in, | mean by that had 
been received by Clayton & Company. 

Q. In other words, the arrangements had _ al- 
ready been made sometime prior to the actual date 
of the agreement, is that correct? 

A. Yes. The agreement was an after-thought. 

@. Did you issue any written statement at all to 
these people showing them the outline of the plans 
for the purchase of this property? [116] 

A. No, but I talked with them about it. 

Q. You talked with each one individually ? 

A. Yes, sir, and told them what J though we 
would be able to sell it for, and the profit that we 
would be able to make. 

@. Yes. Now, I think yon referred to the fact 
sometime in the course of your testimony that there 
never were any meetings except the two meetings 
vou referred to, but that vou did meet the individ- 
uals from time time. 

‘They were people that vou knew? 

ne) Ves: 

Q. And from time to time you were questioned 
by them as to the status of the operation, and IT 
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presume that you gave them the information in 
answer to those requests, is that correct? 

A. I did. 

@. Under those circumstances it was hardly 
necessary to call any meetings, was it? 


A. Oh, when TI would talk with one out of four 
teen it didn’t mean that I would talk the same thing 
with the other twelve. 

Oe eo realize. 

A. Clayton & Company being one. 

@. But from time to time you had occasion to 
meet the various investors im this enterprise and 
you did diseuss [117] the status of aifairs with 
them, is that correct? 

A. Qh, yes, over 19 vears I talked with them 
many times. 

@. I suppose their inquiries would be more or 
less along the same line, what the prospects for fur- 
ther remittances and dividends from the enterprise 
were, is that correct? 

A. That is very well put, ves. 

Q. Now, then, I think you also stated that it 
was never necessary, or that the investors themselves 
never met together and took, any vote on any matters 
nor took any part in the management, is that 
correct ? 

A. That is correct. [ said that this morning, 
and that is my recollection of it. 

Q. Now, the agreement itself, however, as you 
understand it, vested in Clayton & Company as the 
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operator full discretion with respect to the manage- 
ment of the enterprise, is that correct? 

Ee. \ eS) Sie 

Q. Now, I think from time to time in the course 
of your testimony it has been brought out that 
Bloomfield Ranch consisted of a partnership, im 
effect ? A. Yes. 

Q. And at other times you have stated that there 
was an agency? [118] 

Actually Clayton & Company was one of the 
original investors, was it not? 

A. That is right. 

Q. And actually invested $50,000 in the enter- 
prise ? 

A. That is right, and signed one of those syndi- 
cate agreements along with the other thirteen 
members, 

Q. Yes. Well, then, the agreement provides 
that Clayton &G Company shall be the operator, so im 
anv event Clavton &© Company was not merely an 
agent of the other investors in this enterprise, were 
they? 

A, Well, the sale of the land was in Clayton & 
Company’s hands as agent and odd, but Clayton & 
Company did actually emplov itself as one of the 
owners to be its agent. Now, that was done, and I 
can't see any objection to it. 

Q. Well, then, Clayton & Company also was 
credited with $50,000 for consummating the whole 
arrangement and organizing the syndicate, as you 
have called it, is that correct ? 

ee Lats) rieit: 
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The Court: What do vou mean by Clayton & 
Company was credited with $50,000? 

The Witness: Commission. 

Mr. Cullinan: The agreement provided for a 
commission to Clayton & Company of $50,000 for 
the purchase of the whole Bloomfield Ranch. 

Mr. Marecussen: I don’t see that referred to in 
the actual agreement itsel!’, Mr. Cullinan. Can you 
place your finger on that? 

Ma. Cushing: Yes, it is. 

Mr. Cullinan: I[¢ is im there. 

Mr. Mareussen: In the agreement? 

Mr. Cullinan: Yes. 

Mr. Marcussen: Oh, ves, ves, I beg vour pardon. 
I overlooked that and was unable to find i a 
moment ago. 

it is provided in the agreement, pages 3 and 4 
of the copies submitted in evidence: ‘‘It is author- 
ized, understood and agreed, however, that the oper- 
ator has charge and is entitled to a commission of 
$50,000 for the negotiation, purchase and consum- 
mation of sale of said properties from Miller & 
jim. “iines” 

Q. (By Mr. Mareussen): Then in addition to 
that I think the agreement also provides that Clay- 
ton & Company is also entitled to a commission 
upon the sale of the properties, on the resale of the 
properties, | should say; is that correct? 

A. That is right, 5 per cent on the sale. 

Q. Now, is there any reference in there to any 
eommission for the rentals? A. No. 
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Q. No reference to it, but 
A. (Interposing) I don’t recall any. You 

have the [120] agreement before vou there. 

Mr. Cullinan: There is not. 

The Witness: JI don’t recall. 

Q. (By My. Mareussen): I don’t see any, but 
at any rate, the fact 1s Clayton & Company also re- 


ceived 5 per cent commission on all the rentals; is 
that correct ? 

A. Not at the beginning. but when the depres- 
sion thrust upon us the responsibility of carrving 
on when there were no sales—when we intended to 
liquidate, and sell, and clean up, we did not charge 
connnissions, but when the responsibility of carry- 
ing on during the depression when no land any- 
where was selling—we just felt that it was unrea- 
sonable for the syndicate members to expect us to 
do the work for nothing. The fact remains it is 
unprofitable for a real estate agent to operate land. 

Q. Well, [ take it that none of the mvestors 
made any complaint about this at all to vou charging 
the commission, is that correct ? 

A. No, none has ever raised any complaint about 
our charging, but J can 

Q. (Interposing) I presume you concluded 
that it was reasonably implied from the agreement 
that any rentals would be subject to the usual 5 


per cent commission ? 

Mr. Cullinan: TI object to that upon the ground 
it is speculative and calls for the conelusion of the 
witness. 
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Mr. Marcussen: If your Honor please, this is 
cross-examination. 

Mr. Cullinan: Well, even so. 

The Court: The objection is sustained. 

You can ask him why he did it, or what his rea- 
son was, if you want to. 

Q. (By Mr. Mareussen): Well, I will ask that 
guestion, if you will state in your own words, Mr. 
Reed, why the commission was charged ? 

The Court: He has stated why the commission 
is charged. Do vou want to tie up with this agree- 
ment? I would suggest that you reframe the 
question. 

Mr. Marcussen: Strike the question. 

Q. (By Mr. Marcussen): Now, referring to 
Exhibit 12, which has been already introduced in 
evidence, [ want to call your attention to the column 
here showing rents between columns iA and B, en- 
titled rather not ‘‘rents,’’ but commissions, and ask 
you whether those are the commissions referred to? 

Mr. Cullinan: What is the question, counsel? I 
digi jahear 1%: 

Mr. Mareussen: I am asking him whether those 
are the ecmmissions that we are talking about. [122 

Q. (By Mr. Marecussen): That is on the rental 
of the property, I presume, and those commissions 
were paid to Clayton & Company, is that correct? 

A. I noticed here—my answer is ‘‘ Yes,’’ if vou 
will permit me to explain it. 

Q. Surely. 
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A. We collected—in 1926 we collected $34,041 
in rents, and we have here commissions on rents 
$1327.60. 

My statement with regard to commissions a min- 
ute ago was wrong because we did take it. But 
ise Rae 

Q. (interposing): You mean you did take 


commissions from the beginning in 1926? 

A. That is right, but in 1927, why the comnus- 
sions on rentals were omitted from this statement 
I don’t know. 

Q. Were there commissions in that vear also? 

A. Yes. he rentals, rents received in 1927 were 
$4842 ; no commission charged on my statement here, 

Q. And in 1933 and 1935 I note that Exhibit 
Lie 


A. (interposing) I think that therearter ¢1- 
mission was charged each vear. 

Q. Yes. And apparently that is an omission on 
this statement, is it not? 

A. Whether our bookkeepers forgot to charge 
the commission—! can hardly believe that. It 
doesn't show [123] in this statement. 

Q. While I have Exhibit 12 here there are a 
couple of more 

The Court: (Interposing) Must we spend so 
much time on this item of those little rents? Don’t 
you think you have covered that enough? 

Mr. Mareussen: Yes, [ have covered that, your 
Honor. 

While f have Exhibit 12 here, I just want to call 
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attention to the statement here with the asterisks. 
IT notice here a statement, other items herein, that 
there are wo asterisks, and | think that counsel 
informed me that there were some shght imacenr- 
acies and differences between those two amounts, 
and the amounts appearing on the returns. 

Is that correct? 

mit; Cushing: Wes, that is correct. 

Q. (By Myr. Mareussen): But they are entirely 
immaterial ? A. Yes, sir. 

@. I just wanted to explain what that was. Then 
IT wanted to ask vou also about the total figure that 
vou see here in the right hand column, Mr. Reed. 
Ts that the total of columns A, B, C, D and E as 
marked there ? 

A. (Examining document) Yes. 

Q. And with respect to column E, it is headed 
‘*Miscellaneous.’’ 

Will vou state what that consists of ? 

My. Cullinan: [ didn’t want to stop this ¢ross- 
examination and object to it, but I want to remind 
counsel that that tabulation is just a statement. It 
is taken off the income tax returns. It was not pre- 
pared by the witness or, in fact, in the witness’ 
office. 

Mr. Marcussen: Well, | understood that the wit- 
ness would be familiar with these items. I asked 
counsel, if you recall, what that item was. 

Mr. Cullinan: Well, IT think he is reasonably 
familiar with them. 

Q. (By Mr. Mareussen): If you know? 
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Mr. Cullinan: But those are figures taken from 
the income tax returns. 

Q. (By Myr. Marecussen): If you know, Mr. 
Reed? 

A. I ean check them out here for vou. 

Q. Well, I don’t want to consume too much time 
on it. Do vou have any idea at all what it is about, 
what it consists of? The amount is some three 
thousand dollars merely for 1926 and °27, and also 
for 1929, and about two thousand dollars for 1928. 

The Court: I am going to suggest that vou 
eheck [125] this Jater, if it is necessarv. The item 
is very sinall. I can't see that it is important. 

My. Mareussen: It amounts to some nineteen 
thousand dollars in total, your Honor, and I am 


interested primarily in the nature 
ie Comm eGiameriosine) May I see. that, 
please? 

The Witness: That is over 19 years though, 
etic 1b 2 

Mr. Mareussen: (Interposing) I am interested 
primarily in the souree of the income. 

The Witness: Or fifteen years. I have the re- 
turns here. 

Mr. Mareussen: Well, shall we stipulate? Would 
you stipulate to having an explanation of that go 
into the records? 

Mr. Cullinan: Yes, that is quite all right. 

Mr. Mareussen: If so, we can just pass it up at 
the present time. 

The Court: We are now referring to Exhibit 12, 
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and this is a statement of monies received in ¢on- 
nection with these lands, and Mr. Marcussen wants 
to know what these miscellaneous receipts were. Is 
that correct? 

Mr. Mareussen: That is correct, vour Honor. 

The Court: Column E refers to miscellaneous 
receipts. [126] 

Then a recess will be taken after the testimony 
of this witness is given and vou will have an oppor- 
tunity to check back on those figures before the 
conclusion of the hearing, but we won’t take the 
TIMER Odo 11, NON. 

While you are preparing for the next question, 
Iet me ask Mr. Reed one question: What was the 
total purchase price of the 27,500 acres? 

The Witness: $1,235,000, to which we added 
$50,000 commission on the purchase, which made 
$1,285,000 to the svndicate. 

The Court: That is what figured into vour cost 
basis for tax purchases? 

The Witness: Yes, that is the cost of the land 
to the syndicate. 

The Court: Now, what was the total amount 
paid? Now, let me see—how many participants 
were there in the syndicate originally ? 

The Witness: Fourteen, meluding Clavton & 
Company. 

The Court: Fourteen. And each one contributed 
$50,000 ? 

The Witness: Yes. 

The Court: And that was $700,000? 
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The Witness: That is correct. 

The Court: Well, ves, Exhibit 13 does cover this. 
Thank vou very much. [127] 

The Witness: Yes, but [ am remembering back 
19 vears now, so 


The Cowt: (fnterposing) Very good. 


By Mr. Marcussen: 

Q. Mar. Reed, I am handing you this paper en- 
titled ‘‘Bloomfield Ranch, 1940,’’ bearing a state- 
ment, or, rather, a heading ‘‘Supplies Segregated,” 
another heading *’ Labor Segregated,’’ another head- 
ing ‘‘Segregation of Income,’? and I will ask you 
to state what that is, please? 

A. (Examining document) This was supplied by 
Mrs. Curry, the accountant who had charge of the 
income taxes for the syndicate, In response to vour 
request for these figures. You asked me the other 
day if we would supply vou with that breakdown. 

Q. Yes. And is that a breakdown of items which 
appear on the return of 1940 in Schedule 2 (handing 
document) ? 

A. (Examining document) Yes. 

Mr. Mareussen: As a matter of fact, I think 
counsel will stipulate to that. 

The Witness: Yes, it is. I just wanted to be 
sure. 

Mr. Cullinan: These also were taken from the 
partnership returns ? 

Myr. Mareussen: Yes. | think counsel will stip- 
ulate that is a breakdown of those items appearing 
as [128] expense deductions in Schedule 2. 
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Mr. Cullinan: Wait a second. 1940? 

The Witness: You asked me for those the other 
day, von know? 

Mr Weicussen: Yes. 

Mr. Gullinan: I haven't got a copy of this. 
What were these prepared from? 

Mr. Marcussen: ‘These were submitted to me by 
Mr. Cushing several days ago. 

Do von recall? 

Mr. Cushing: Mr. Reed brought those in to you. 
You asked me to make copies of them. 

Mr. Marcussen: Yes, that is correct. 

The Court: We will go off the record for just 
a minute. 


(Diseussion off the record.) 


Mr. Cullinan: Yes, that information was sup- 
pled to Mr. Marcussen by Mr. Reed. It is the 
material that Mr. Reed obtained from Mrs. Curry. 

The Witness: ‘That is correct. 

My. Mareussen: That is a breakdown of item 
of supplies, a deduction of supplies contained in 
Schedule 2(c) of the 1940 return. 

The Court: ‘Slr. Marenssen, I can't follow you, 
and I am sure the Reporter isn't going to be able 
to get this [129] very clearly. 

Whenever vou ask any questions and when you 
have a document in your hand which is the basis 
of your question, will vou please read into the record 
the number of the document that vou hold? 

Now, let’s start in all over again. 
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Are you asking this withess a question or not, 
or are you trying to get something settled by an 
-off-the-record conference ? 

Mr. Marcussen: Well, I will offer this in evi- 
dence, your Honor. I don’t think that counsel will 
have any objection to it. I have already identified 
it merely as a statement. 

The Court: Well, you haven't identified it for 
any purposes because this has been just a little bit 
more than I can follow. 

Now, what you have? What are you talking 
about? 

Mr. Mareussen: I would like to explain it again. 
I have here a statement entitled ‘* Bloomfield 
Ranch,” under that a date, *‘1940,.’’ and it bears 
three statements with the following titles above 
them: “‘Supphes Segregated.’’ and another state- 
ment *‘Labor Segregated,’’ and another statement 
‘‘Seeregation of Income,’’ and it is merely an item- 
ization of the gross Income shown on the 1940 retun 
of $8,806.07. 

The Court: May I see the two documents? ! 
am not [130] sure I understand you. 

(Mr. Mareussen handed the document to the 
Court.) 

The Court: And the gross income that you refer 
to is the gross income reported on Respondent's 
Hixhibit ** A.” 

Now, what is the purpose of offering this sched- 
ule? 

Mr. Marcussen: Merely to show the breakdown 
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of the income, as to what it 1s from, what the source 

of the income is, so as to reflect the activities of 

the organization. : 
The Court: Off the record, please. 


(Discussion off the record.) 


The Court: Well, I am going to take a recess. 


(Short recess. ) 


The Court: Are vou ready to go ehead, Mr. 
Marcussen ? 

My. Marenssen: Yes, your Honor. 

I have here a piece of paper bearing the title 
‘‘Breakdown of Gross Receipts, Supplies and Labor, 
Items appearing on the 1940 Return of Bloomfield 
Ranch.”’ 

And I believe that counsel will stipulate with me 
that this contains a breakdown of those items which 
appear on the 1940 partnership return, which was 
filed by the syndicate. 

Mi Cullnian: “Vhatis all rieht. Iris the detailed 
explanation of three items In the 1940 return which 
Mrs. Curry supplied to Clayton &€ Company, and 
Mr. Reed supplied to Mr. Mareussen. [1381] 


By yx, Marcussen : 

Oe And, Mo. Heed, I would like to ask you: Is 
this item of supplies, the detail of which is on this 
exhibit, are those the supphes purchased for the 
operations of Bloomfield Ranch in the vear 1940? 
Is that correct? 

A. It must be. (Examining document). Fertil- 
izers principally. 
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Mr. Marcussen: TI offer that in evidence. 

The Court: Well, that 1s received in evidence 
as Respondent’s Exhibit ‘* B.”’ 


(The document referred to was marked and 
received in evidence as Respondent’s Exhibit 
3) 

[Respondent’s Exhibit ‘‘B”’ appears on pages 
197 to 193 


ry 


Nhe Court: Mr. Marcussen, the net figure for 
Income as shown on the return is eight thousand, 
what ? 

Mr. Mareussen: Well, that is the gross income, 
if your Honor please, from operations. It is 
$8,806.07, and that is simply a statement of the 
detail of that item. 

The Court: At the bottom of Exhibit *‘B”’ is 
a tabulation of income which totals $8,806.07. Above 
that 1s a tabulation of costs of various kinds ealicd 
‘Labor, $3,934.89.”’ 

Docs that igure appear on the return? 

Mr. Marcussen: Yes, it does, your Honor. 

The Court: May I see the return? 


(Yhe document was handed to the Court.) 


The Court: The figure appears in Schedule 2(¢) 
of the [132] return, and Schedule 2(¢) in the re- 
turn gives the total cost of Jabor and supphes, and 
then on Exhibit ‘*B’’ is another item ‘Supplies, 
$4,023.11,’ and that figure also appears in Schedule 
2(c) attached to the return, which is Respondent's 
ID sdauidppne any © 
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That will serve to tie in Exhibit “B’? wath Hx- 
nol Beas 


By My. Marcussen: 


@. Now, Mr. Reed, I think you testified that 
the expenses listed on Exhibit 12 were all taken 
and deducted from the Income from actual opera- 
tions by Bloomfield Ranch; is that correct ? 

i That ierieh. 

@. And I think you also indicated (but I want 
to make it verv clear now) that some of those ex- 
penses were allocable to the income received from 
rents, 1s that correct ? 

A. Well, I suspect in this column that—does 
this reflect taxes? 

Mr. Cullman: No. The taxes are separately 
stated. 

The Witness: Well, let me look here a minute. 

All of the expenses appear in column ‘‘A,”’ be- 
eause in Column ‘*B” the only dednetion there is 
commissions. 

Q. (By My. Mareussen): Is for commissions. 
So that part of the expenses [133] which are set 
forth in the column here immediately preceding 
Column ‘‘A’* ave allocable to the renting operations, 
is that correct? 


A. Well, you are asking 

Mr Giillinan: If you know? 

Q. (By Mr. Mareussen): If vou know? 

A. T don’t because 
I don’t know? 


may I explain why I say 
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Q@. Yes, indeed, particularly in view of your 
statement a moment ago on direct examination—I 
think you intimated at that time that some of that 
loss is applicable to the renting operations by rea- 
son of the fact that the expenses are allocable to 
the renting operations? 

A. Well, I would like an opportunity to explain 
my position as a witness here in connection with this 
Mahler. 

in 1926, as I told von, we sent Mr. Curry to San 
Francisco for the purpose of ascertaining how the 
Bloomfield Syndicate should file its income tax re- 
turn. He ascertained, and we filed that way until 
1930. In 1930 the matter was reviewed, and the per- 
eentage of cost, and the percentage of profit was 
determined, and after that we went forward with- 
out any interruption from the Devartment cr anv 
other source, and the income tax matters were left 
entirely to Mrs. Curry, who succeeded to her hus- 
band’s business when he passed away. [134] And, 
as [I said this morning, I suspect that the reason 
why many items of expense were included in ex- 
pense and not elsewhere is because the different men 
from the Income Tax Department requested that it 
be done that way. 

Now, we didn’t set this up as a going concern. 
We purely set up Bloomfield to sell it out as quickly 
as we could sell it. 

Q. IJ understand that, Mr. Reed. 

A. Therefore, [ am unable, and there isn’t any- 
one else who is able to tell you why all of those 
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items were put under ‘‘Labor’’ and not appor- 
tioned. Now, if there be some apportionable to 
rents, then it has not been done, and why it has not 
been done I don’t know, because we were not run- 
ning a business. We were simply handling this ac- 
count for the syndicate members as agent. 

Mr. Mareussen: Very well, Mr. Reed. 

IT will ask counsel whether counsel will stipulate 
to this: that the items of expenses under the general 
heading ‘‘Farming”’ contained on Exhibit 12 are the 
sum total that appear on the various tax returns of 
Bloomfield Ranch for the years indicated? Is that 
correct ? 

Mr. Cullinan: That is correct. 

Mr. Mareussen: And I think that it is also stipu- 
lated that generally the expense items for each year 
were quite the same, were they not? [135] 

Mr. Cullinan: So 1 am inforimd, in fact that is 
the information I got from mv conversation with 
Mr. Reed. 

Mr. Mareussen: Yes. 

Mr. Cullinan: Tn vour presence. 

Mr. Mareussen: Very well. 

Mr. Cullman: I would ask Mr. Reed that in- 
stead of stipulating to it. He is the ome that 
knows it. 

The Witness: If there would be any item that 
vou want, Mr. Marcussen, it is all itemized here. 

Mr. Cullinan: Weare not making any objection, 
except in general that is the character of expenses, 
is it not, Mr. Reed? 
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The Witness: The amounts change. 

Mr. Crllman: Of course, but in general the 
character of the expenses ? 

The Witness: Yes, yes. 

Mr. Cullinan: So stipulated. 

Mr. Marenssen: Very well. 

Q. (By Mr. Marcussen): And then under those 
circumstances it is not known, is it, whether or not 
the actual operations from farming resulted in a 
proht and loss; is that not correct? 

A. ‘That is correct. 

Mr. Cullinan: And when you say ‘‘farming,’’— 
J would like counsel to make that clear. [136] 

Ife means farming exciusive of renting ? 

Mr. Marcussen: Yes, J mean the farming opera- 
tions actually carried on by Bloomfield Ranch, not 
by tenants, on its farms? 

The Witness: The losses charged up or profits 
charged up would not include losses or profits of 
tenants. They would be the syndicate losses and 
profits. 

Mr. Cullinan: J think the point about it is 
this: there are two items, two lines in the return, 
one is rents and the other is income from business. 

The result is the same xo far as taxes is con- 
cerned ? 

The Witness: Exactly. 

Myr. Marcussen: Now, then, I have here a state- 
ment entitled “Statement of Farming Expenses 
for 1927 to 1930, inclusive, and for 1937 as shown 
by Bloomfield Ranch Partnership Returns of In- 
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come,’’ and I will ask counsel to stipulate that that 
is the detail appearing on the income tax returns 
for the years indicated, and that it may go into 
evidence. 

Mr. Cullinan: Correct. So stipulated. 

Mr. Mareussen: TIT offer this in evidence. 

The Court: That is received as Respondent’s 
Exhibit =O. 


(The Return referred to was marked and 
received in evidence as Respondent's [x- 
Vell pine 2 Cea) 

[Respondent’s Exhibit ‘C*’ appears on 
pages 198-200.] 


Mr. Marcussen: I have here also another state- 
ment entitled ‘‘Statement Showing Tota! Disburse- 
ments to Investors,’’ and it has here a list of all 
the money that was paid to each investor on his 
investment in Bloomfield Ranch, giving the date of 
the payment, and showing a total of #98,250, with 
a statement at the bottom reading: “Total Pav to 
14 Units, $1,375,500,”’ the first payment being Jan- 
uary 19, 1928, and the last one December 29, 1944, 
and I will ask counsel to stipulate that that may 
go into evidence. 

Mr. Cullinan: So stipulated. 

Mr. Marcussen: It also has a statement at the 
top “To each Unit of the Bloomfield Ranch there 
was returned the original capital invested, and the 
profits arising from sales, rents, and farming opera- 
tions, and so forth, as follows—’’ and then in 
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parenthesis ‘‘ Letter, Clayton & Company, May 3], 
1945.” 

And I will ask counsel to identify the letter as 
being a letter written by Mr. Reed to counsel; is 
that correct? 

Mr. Cullinan: That is correct. 

Mr. Marcussen: I offer this in evidence, if your 
Honor please. 

The Court: Without objection that is received 
as Respondent’s Exhibit ‘‘D.”’ 


(The document referred to was marked and 
received in evidence as Respondent’s Exhibit 
oi) aS) 

[Respondent’s Exhibit ‘‘D’’ appears on 
pages 200-202.] [138] 


Mr. Maneussen: Now, then, I have here a tabu- 
lation with numerous columns for each vear from 
1926 to 1944, and down at the side a list by years, 
also showing new pumping plants, fences, buildings, 
wells, pipe lines, and other items, together with 
repairs covering the same items mentioned, which 
has heen submitted to me hv counsel for the 
petitioner. 

IT would like to offer that in evidence. 

Mr. Cushing: Did vou say new pumping plant? 

Mr. Marceussen: Both new and repairs. 

Mr. Cullinan: And replacements. 

Mr. Marcussen: And replacements. 

Mr. Cullinan: That information, for what it 
appears to be, we concede it was supplied by Mr. 
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Reed, and we have no objection to its being intro- 
duced in evidence. 

Mr. Mareussen: JI would lke to introduce that 
in evidence. 

The Court: Received as Exhibit ‘‘E.”’ 


(The document referred to was marked 
Respondent’s Exhibit ‘‘E’’? and received in 
evidence. ) 


Q. (By Mr. Marcussen): Now I hand you, 
My. Reed, Respondent’s Exhibit ‘‘E’’ and ask vou 
to look at 4 as £ world hike to ask you some 
questions about the items there. 

Was that statement prepared under vour 
direction? [139] 

A. (Addressing the Court) I just said to vour 
Honor that I am proud cof it, 1 prepared it myself 
Sunday. 

@. Very fine. 

A. Because I didn’t have time to get it to vou 
before that. 

@. Very well. You have a copy of it with vou? 

A. (Continuing) Coming to trial on Monday. 

OF You linve a copy of it with von 

A, Yes. You may have that. That is a dupli- 
eate of this (indicating). 

4). Now, as [ understand it, there were some 
wells and properties, improvements, I should say, 
already on the property that was purchased, is that 
correct? A. That is correct. 

@. And are they set forth under the vear 1926 
here? A. No; only one is. 
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Q. Well, the first item here is ‘‘Frame ware- 
house’’ for ‘'$10,000.*" 

That was already on the property at the time 
it was purchased? a. ‘That is aicle 

Q. Then there are “two frame buildings, 
$20,000. *" 

A. Now, let me explain. if you will, that one, 
two, sixteen and seventeen are purely work sheet 
reference numbers. Thev do not mean two frame 
buildings, or sixteen [140] pumping plants, or 66 
fences. 

Q. I see. 

A. Or 22 wells. That is just put on there so 
that if you want more detail on those items I can 
refer to my work sheet. 

@. Well, then, for the year 1926 what does that 
list of items purport to be? AL “Mor 19264 

oo) Mes. 

A. ‘Frame warehouse, $10,000, frame build- 
ings.’’ those are various buildings scattered all over 
the 27,000 acres. 

@. Yes. 

A. ‘°°820,000."° Then I have under *t_X-1"’ means 
explanation 1, and we probably had 100 miles of 
fences that we didn’t set up at all because we were 
not concerned with taking credit for all the deduc- 
tions we could. We just set up the buildings and 
forgot the fences and never did set them up, and 
X-2 is pumping plant, $1182.50. 

Q. That is the value that was assigned to the 
pumping plant already in existence? 


126 Bloomfield Ranch, et al., vs. 


(Testimony of Frazier O. Reed.) 

A. That particular pumping plant, but if I may 
look at that map 
Q. Surely. 

A. (Continuing) ——l can show vou where 
there were wells at the time. [141] 

Q. I! wonder if we ean let that go for the mo- 
ment, Mr. Reed, and I will ask vou some other 
questions about this. 


Now, were there any other improvements on the 
property at the time in 1926 other than those you 
have listed there? A. Yes, sir. 

Q@. What particular items of improvement have 
you listed here under the column headed ‘* 19267’ 
which totais some $31,000? 

A. The frame warehouse is an individual 
building. 

@. Ivo. [ mean, how did you select these items 
to put here, Mr. Reed? 

A. Those that we thought of at the time Mr. 
Curry was making up a list of buildings for depre- 
ciation purposes, and I will say to vou now I was 
not very—my memory on that day was very poor 
because I didn’t make it broad enough. 

@. Yes. Were there any other substantial items 
of improvements on the Bloomfield Ranch at the 
time it was purchased which are not listed here 
in 19262 

A. Yes, a good many wells, irrigating plants. 

Mr. Marenssen: Well, now, [ would like to make 
this statement: I think, apparently, there has been 
2 misunderstanding. 
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The Witness: And some buildings 
Mr. Mareussen: (Interposing) If you will ex- 
cuse [142] me just a moment, Mr. Reed. 
If Your Honor please, [ think there has been 


a misunderstanding with counsel because I dis- 
cussed this with both Mi. Cushing and Mi. Cullinan, 
and requested (and I think that they undertook to 
produce it, but in the limited time apparently that 
was impossible) a statement showing the itemization 
aud the amounts of the improvements that were 
on the property at the time it was purchased, 
together with a statement of the property that was 
added, the improvements, both wells and pipe lines, 
buildings and that sort of thing. Now, we don’t 
have that in this statement, apparently, and I was 
wondering if counsel would agree to supply that 
in view of the understanding we had before the 
eile 

The Court: Before vou answer that, Mr. Cul- 
linan, let me ask Mr. Marcussen if he is trving 
to develop a certain potnt. 

In this line of cross-examination are you trying 
to establish that Clayton & Company made improve- 
ments on this property and used the original im- 
provements and the additional improvements for 
the purpose of carrving on a business on the prop- 
erty for the purpose of gain and profit? 

Ma. Marcussen: Eventually that is what I wish 
to show, if your Honor please. I wish to show that 
there were many improvements made by Clayton & 
Company—— [143] 
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The Court: (Interposing) Well. now, seriously, 
Mr. Marcussen, do you contend that these improve- 
ments were so substantial that the conduct of the 
business was really a factor so far as the issue 1 
this ease is concerned ? 

Mr. Marcussen: Yes, J think it was. 

The Court: Do you dispute the Petitioner’s tes- 
timony given on direct examination that the prop- 
erty was maintained during the period in which it 
was held for sale in good condition, and that in 
order to maintain it in good ecendition some of the 
land was under cultivation, but that the activity 
that was carried on was primarily maintenance 
activity, just as a trustee of preperty keeps prop- 
erty with some tenants and probably operates it to 
some extent rather than to let it go down dutving 
the period in which it was held for sale? 

Mr, Mareussen: Yes, I do, vour Honor. I wish 
to show that in addition to that Clayton & Com- 
pany as the operator for Bloomfield Ranch, actually 
made additional investments in the property by way 
of improvements, and that they were made for the 
purpose of facilitating their operations and of en- 
gaging in business, and that they called for business 
decisions from time to time for Clayton & Company 
to make. Now, then, this is 

The Court: (Interposing) Well, if that is your 
theory. | wonder whether vou really have ever taken 
that up [144] with Mr. Cullinan becanse, as I get 
the picture in this case, and from looking rather 


hurriedly at the income tax return that is in evi- 
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dence as Exhibit **A,’" it doesn’t appear to me that 
Clavton & Company realized very inuch income 
from this kind of operation of the property. 

Now, supposing the Petitioner coneeded all of 
these facts that vou want to bring out on cross- 
examination, what are those facts relating to the 
operation of the property and the receipt of some 
income to the other body of facts which are made 
up of the sales of property and the receipts from 
sales ? 

Now, in weighing the evidence in this case, if the 
income from these so-called business operations that 
vou refer to is a net amount of a thousand dollars 
a vear, or two thousand dollars a vear, and the gross 
receipts from sales of property is $100.000, $200,000, 
$500,000 a vear, I don't think vou could seriously 
areue that these operations were carried on for any 
other purpose than the taxpaver says they were 
carried on. 

T am wondering if you are not straining some 
minor point here, and, if so, you are goimeg to keep 
us here late, and you are going to take up a lot of 
time, I think, with some inconsequential evidence. 

Mr. Mareussen: I dont think it 1s meonsequen- 
tial, vour Honor. I think it is exceedingly im- 
portant. [145] 

iap@ourt se ywell. | am goine to: call om vou 
wake an offer of proof because I think it is some- 
thing that could be taken care of in ten minutes. 
That is my hunch about it. Now, if I am mistaken, 
why, I will be glad to have you point out that I 
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am mistaken, but [ would lke from your prepara- 
tion of the case (and I know that it is not going 
to hurt your case) to ask vou to make an offer of 
proof because Petitioner, that is, MIv. Reed and 
Mr. Cullinan, have shown that they are willing and 
anxious to present all of the facts. In fact, I think 
all of the facts in this case could have been stipu- 
lated. Now, 1¢ does nm up the record unnecessarily 
to go into these items with such particularity. 

Now, wat is the bread overall picture as you 
see It on this point of the operation of the property ? 
What were they doing? How much were they mak- 
ing a year, and all of that? Now. [I know perfectly 
well, as any reasonable person would know, that if 
there were—this property, as I undestand it, has 
been operated by Miller & Lux as ranch property, 
that is, they had hundreds of thousands of head of 
cattle grazing on the land. Thev had to water the 
cattle. Therefore, they had to have a water system. 
They had to feed the cattle; therefore, they were 
raising grain. That was drvv farming, but they prob- 
ably needed water for some purposes. 

Now, they had on the property some pipes, they 
had a pumping system, they had an irrigation sys- 
tem. That [146] was on the land when it was taken 
over by Clayton & Company. 

And Mr. Reed has testified that—I understand 
from his testimony, as it isn’t very much on this 
point, that the implheation of his testimony is that 
the pipe and water systems had to be kept up. Now, 
we all know those water systems on ranch properties 
turn out to be rather expensive if they are let go 
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to ruin. Therefore, a gentleman—what was his 
name, Mr. Cullinan ? 

Mr. Cullinan: Witzeerald. 

The Court: Fitzgerald was taken over from the 
old concern because he knew where these water 
properties were. Now, anyone buying that property 
would consider the pipe lines, pumping system of 
value. Therefore, they would have to be kept up m 
order to realize a good price in the sale of the 
property. They wouldn’t want to take over some 
agricultural land and let the water svstem go to 
wrack and ruin so that the buyer would have to 
invest $10,000 to repair something that was there 
originally. That is poor business. Now, if your point 
is that they were really making an investment, then 
IT think you ought to say so and the taxpayer’s 
counsel ought to have an opportunity to meet that 
argument right away. That isn’t, so far as I under- 
stand, the evidenee so far. Clayton & Company was 
not making any large investments m a water system 
or in [147] a pumping svstem. 

Mr. Mareussen: Well, that is just what I wish 
to ascertain, your Honor. 

The Court: Well, J think vou ought to be able 
to get that out rather quickly. 

Now, Mr. Reed, apparently My. Mareussen wants 
you to explain whether you made substantial invest- 
ments in this property, substantial improvements 
on it. He wants to know whether you put in a big 
pumping system, a big water system, whether you 
put on a lot of sheds, and warehouses, and so 
forth. 
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Now, the schedule that you made up, 1 suppose 
you made up of items that figured in taking a de- 
preciation mm income tax returns, is that correct? 

The Witness: That is correct. 

The Gourt: So you didut add to the lst or 
properties of the land? 

The Witness: No. 

The Court: But vou just tcok the list that had 
been used all along for purposes of taking depre- 
eation on the returns? 

The Witness: Yes. 

The Court: Now, will vou make this short, and 
vou know what Mr. Marcussen wants to know. I 
know what ke wants to know. And will veu answer 
my question now. Tell us [148] as briefly as vou 
ean what improvements were made on these ranch 
properties after Clayton & Company took them over. 
indicating approxnnately how much money was 
spent, and why vou made the unprovements, and 
whether you received any substantial mcome each 
vear as a result of the operation of these properties, 
and, if so, what the amount of the income was, and 
see if you can get that all cleared up for us in just 
about five minutes. 

Mr. Mareussen: If your Honor please, I would 
like to have-—— 

The Court: (Interposing) Would vou let the 
witness answer the question, please ? 

Mr. Mareussen: Surely. 

The Witness: The expenditures for 18 vears, 
beginning with 1927 and ending with 1944, which 
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is four vears beyond the vear being questioned here, 
the expenditures averaged $2897.61 a vear. 

Cae by ir Miarcissen): Is that taken ftom 
nite bit. 12? eect is Wehr. 

My. Cullinan: That is for improvements? 

The Witness: That is right. 

Breaking it further for your record, if vou want. 
value set up in 1926, $31,182.50. [149] 

©. (By Mr. Marveussen): That is the total of 
the frst colmmn under 1926 on Exhibit “HE, 
THatecorT ect, 

A. Correct. None of that money was spent by 
the syndicate. Those were simply values that were 
eememp bv Kir. Curry as cf the date of ihe end 
of 1926, Say. for income tax depreciation pniposcs, 
expended in 1927 through 1940, fourteen veais, 
$47,661.67. Expended 

&. (interposing) Now, Sir. Reed—— 

The Cowt Guterposing): Will you let the wit- 
ness finish answer the question, please, \iv. Mai- 
eitesen 7 , 

The Witness: Expended in 1941 through 1944, 
four vears, $4.501.64. 

Now, if vou divide the total money expended 
from January 1, 1927, to December 31, 1940, by 
fourteen years, vou will get $3,404.40 per year. If 
vou divide the money expended from January 1, 
41, to December 31, ’44, four vears by four years. 
vou will get $1125.41. 


The Court: You haven't finished answering mv 


question, though. My question covered more than 
that. 
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The Witness: All right, T will go on. 

The Court: What did you spend the money 
for? You better go back first. You had some im- 
provements on the land when that was taken over 
from Miller & Lux. Now, if you will please give 
us a complete description of what was there. [150] 

The Witness: There were, oh—I would have to 
look at the map to count the pumping plants that 
were there. 

The Court: All right. Give Mr. Read that map. 


(The Clerk handed the map to the witness.) 


The Witness: You understand when we were 
selling lands through here, and in here, and in 


here, and in here, and in here (indicating) 
My. Cullinan: (Interposing) Now, Mr. Reed, 
the record will not show what vou are pointing at 


Crag 


when you sav ‘tin here’ and ‘in here’ and 
here.’ 
The Witness: Well, when we sold portions of 


certain of these 21 ranches we often were com- 


ry 


pelled to sell the existing pumping plant with the 
portion we sold. That left us with remaining lands 
without any pumping plant, and we put a pumping 
plant back to replace the old that was sold. so it 
could be used on the remaining Jands. 

The Court: Well, now, explain in the first in- 
stance how many pumping plants were on the land 
(that is what you started to do) when you took it 
over from Miller & Lux. 

The Witness: All right. There is a pumping 


Commissioner of Internal Revenue 135 


(Testimony of Frazier O. Reed.) 

plant on Parcel 10 (indicating). There is a pumping 
plant on Parcel 11. There is a pumping plant on 
ieee! 13. [151i 

Q. (By Mr. Marcussen):Is it possible to state 
as you go along whether or not they were con- 
structed by Clayton & Company or were in 
existence ? 

A. No, these were on the land at the time the 
lands were purchased by the syndicate. 

A pumping plant on Parcel 14, two pumping 
plants on Parcel 14; three pumping plants on Par- 
cel 15, one pumping plant on Parcel 17. There were 
9 pumping plans upon the ranches when thev were 
purchased from Miller & Lux. 

The Court: Now, what is a pumping plant? 

Vhe Witness: Well, that is a well. 

The Court: It sounds, vou know, hke something 
they would have down at Boulder Dam. 

My. Cullinan: And describe it. 

The Court: Better describe what these pwnping 
plants are and about how inuch it costs to put one 
in, and why you have one. Is it a little thing or is 
it a big thing? 

The Witness: They develop between, ch, 600 
and a thousand gallons of water per minute. 

The Court: Do they pump the water out of a 
well? 

The Witness: Out of a well. These wells in 
here, all through here (indicating) are anywhere 
from 200 to 300 feet deep. 


136 Bloomfield Ranch, et al., vs. 


(Testimony of Frazier O. Reed.) 

The Court: Do you have a Diesel motor on 
them, or electric pump? [152] 

The Witness: Well, when we took over many 
of those wells were equipped with a centrifugal 
pump, which can only pull the water a certam 
height, or from a certain depth, and in 1931—I 
don’t want to forget that, because we had a cycle 
of dry years in California that became acute im 
1931, and this is supported by the meteorologists, 
the weathermen all through California, to the end 
that it was necessary for us to do away with all 
but one of the centrifugal pumps and install in 
heu thereof the deep well pumps. 

The Court: Deep well? 

The Witness: Deep well pumps, that is a pump 
that has balls at the bottom. A motor turns it 
rotary fashion and it forces the water to the top 
from a depth that a centrifugal pump couldn’t get 
near. I think a centmfugal quits along about 30, 
39 feet, and when the water in the well comes to 
less than 35 feet from the surface your centrifugal 
is of no value, and that happened all over the Santa 
Clara Valley. It was not here in particular. In 
fact, it happened all over California. 

The Cout: Well, how much did it cost vou to 
put in those deep well pumps? Was that a sub- 
stantial item when vou had to do it all at once? 

The Witness: Yes, and then when we pulled 
the old centrifugal pumps it was necessary to—the 
centrifugal pump [153] usually sits in a pit, that 
is, anywhere from 15 to 20 feet below the surface 
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of the ground, so that the suction to the water will 
take that much longer to break. If the pump sat 
on the surface of the ground, say, 1t would break 
at 30 feet. When you put it down 20 feet yon then 
can draw water from 50 feet. And we had until 
1944, when we sold this tract of land in here, a 
centrifugal pump that sat on top of the ground, 
which gives evidence that the wet land that I was 


telhng vou about 

Mr. Cullinan CGnterposing): Mr. Reed. woulc 
you stick to the question? I think vou are wender- 
ing a little bit now. 

ive Woimess:” Bui it is all with regard tu it. 

Mr. Cullinan: The question is: What changes 
in the wells were necessary? That is what you 
Svemeeds 10 vel). 

The Witness: Well, when the water went duwn 
in “31 we had to change over to deep well pumps, 
and in order to install a deep well pump is was 
necessary in many instances to run a new easing 
down and then fill around the casing in the pit. 
You run the casing down the pit. That is an open 
hole. 

The Court: <All right, now we understand that. 

Now, how mutch did that all cost you? 

The Witness: Well, everything done over a 
period of 18 vears, ineluding all of that work, only 
cost $52,162. [154] 

The Court: Well, that won't do exactly. Counsel 
for respondent is making quite a point of this. He 
attached a lot uf importance to it. You had, mayhe, 
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ten or fifteen pumps here to reconvert. About how 
much would it cost to put in a deep well pump? 

The Witness: JI have never broken that down, 
but this statement, if they want to take the time, 
we can do it exactly. 

The Court: No, ] am tryime to%save time. Now, 
would vou look at that and tell me, if you can, 
about how much did it cost, or find something there 
that would give us an idea? 

The Witness: Well, in 1927 we put in a new 
pumping plant that cost $1940. In 1928 we bought 
surface irigating pipe, which cost $1,000. 

The Court: Now, all of that detail is on Exhibit 
eG seit! 

Preseli: °8e?’. 

Mr. Mareussen: ‘‘E”’. 

nerGouri:  "H™, 

Myr. Cullinan: It can all be worked ont in the 
briefs. 

The Court: Well, I don’t know. It ean he, if 
it is made perfectly clear that the purchases of pipe 
and the installation of pumps was only for the 
purpose of reconditioning [155} something that was 
already there, and if that is time, I want to know 
that from the witness. You can’t cover that by the 
brief. 

The Witness: Well, we put in 


The Court Ginterposing): Let me ask you this: 
Now, vou have indicated how many pumps there 
were, and vou have said that during a drought 
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period you had to change some of those pumps over 
to deep well pimps. 

ie Witness: Yes. 

The Court: Now, did you put in any new pumps, 
or were your expenditures limited to reconditioning 
the old pumps that were there? 

The Witness: No; we put in some new wells. 

ine Gouri: All rmicht. 

The Witness: And new pumps. 

Lhe Court: Now, bow mai. and why did you 
put them in? 

The $Vitness: I can answer vou why, but I can't 
teil you the number because I have never broken it 
dome tliat tar. 

The Court: Can't you gness? Was it between 

The Witness (interposing): I don't like to gness. 

The Court: You have to know. You are in a spot 


now because we want to know this, and vou have to 
euess. You will have to guess within a margin. [155] 

Hie eW itmess: I would sar probably we put in 
Temenew wells: 

The Court: AH right. 

@. (By Mr. Mareussen): On the entire prop- 
erty, Mi. Reed, is that correct? 

The Court: Ten, more or less, that is fair enough. 

Now, why did you put them in? 

The Witness: Because in some instances we sold 
the pumping plant by which the remaining land was 
irrigated. 

The Court: You mean you sold a piece of land 
on which there was a pumping plant, is that right? 
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The Witness: That is might, and in same instances 
we had to put in a new pumping plant to take care 
of the remainder of the land. 

The Court: Well, now, without going into any 
more detail abont that. why did you have to lave 
any water on this land if vou had just bought it for 
resale? 

The Witness: Because of the depression stopping 
the sales m 1980. We sold 25,000 acres up to the 
end of 1930, and we had about 2500 acres left, and 
there was just no sale, and 

The Court Cinterposing): Well, now, the govern- 


ment’s view 

The Witness (interposing): For the remainder. 

The Court: 3h. Reed, von will have to keep in 
mind [157] what the theory of the government in the 
case is. The government visualizes this in this wav: 
You, representing the taxpayer. sav that vou bought 
27,580 acres of land for the purpose of reselling it. 

Pie Whinese: 1 latis right; iat is ici. 

Phe Court: Now, the goverment takes this view 
about it: if that was all you were going to do with it. 
it is just God's open country, veu don’t need to do a 
thing to it except go sell it. You don’t have to have 
any water on it, you don't have to do anything. That 
is, perhaps, an academic view, but that is the view 
they are taking. 

Mr. Marenssen: May I state for the record that 
is not the Respondent's view, Your Honor. 

The Court: Well, it must be vour view because 
when you go bevond the point of holding this as 
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barren and lifeless and arid land, or something, just 
solely for the purpose of resale, vour theory is as 
soon as vou go one step beyond that vou are engaged 
in business of operating the land for profit. 
Mi. Mareussen: No, Your Honor, that is not Re- 
spondent’s position. Respondent’s position 
The Court CGnterposing): You stated that was 
vour position a few minutes ago. 


mir. Marcussen: No, 1 bee your pardon, Your 
Honor. I don't think I did. [158] 

I wish to have an opportunity to answer the state- 
ment, Your Honor, made some time ago. I can prob- 
ably do it on brief, and I don't suppose it is neces- 
sarv here. 

The Court: Well, I will finish with this my way. 

Why did vou have to have anv water on vour land? 

The Witness: Fron what sources would we have 
rotten the money to pay the taxes upon the unsold 
land ? 

The Court: Now, the theory in these cases is that 
the taxpayer goes into a business for profit, and had 
you gone into the business of raising cattle on this 
land during the period vou were holding it? 

The Witness: No. 

The Court: Had vou gone into the business of 
raising grain on the land? 

The Witness: Only in the beginning as a means 
of keeping the land in condition. 

Mie Court: Is that why you neederl water” 

The Witness: No. Well, we needed water when 
the price of barley and wheat went lower than in the 
history of this country. 
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@. (By Mr. Marcussen): As a matter of fact, 
when vou discontinued the growth of grains and the 
cultivation of graims, and went into truck farming 
vou needed this water for those operations, whereas, 
you hadn’t needed it for the wheat and other grains, 
is that correct, Mr. Reed? I think vou stated that in 
vour direct examination. 

A. Well, we took over the Miller 

Q. (Iinterposing): Well, isn’t that 

A. (Interposing): Just a minute now! When 
we took over the Miller & Lus holdings they were 


erowing garlic, which requires some irrigation. They 
were growing some tomatoes, they were growing 
potatoes, they were growing strawberries when we 
took over, plus other truck erops. And we never went 
into operation for rental income. We did it because 
we were forced into it by the depression conditions. 
And I have tried to explain that to everybody all the 
wav up here. 

he Court: Vhat was why vou had@ayater then 
torcarry on, vou had to awe your avater to camieon 
i ence farming, is that meht® 

The Witness: That is right. to keep the land 
from going to waste, because only a fool would plant 
barley or wheat to keep land clear that he couldn’t 
sellecmcmenguar he coulda t make a proit om the 
produce. 

The Court: Well, I think that covers it. 

You testified on divect examination that some part 
of the land was kept under eultivation, and we have 
evidence, I think, on what the income from those 
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operations was. And you have testified that the in- 
come from such operations in [160] effect helped vou 
to carry the property tv pay taxes and so forth. 

Now, we have in evidence as Respondent's Exhibit 
‘*K,’’ a schedule of that. 

Now, what is the purpose of Respondent's ** EK" in 
evidence ? 

My. Mareussen: The purpose is te show the in- 
vestments which were made in each one of the vears 
from 1927 through 19+4. 

The Court: By this taxpayer? 

Mr. Marenssen: Yes, by this taxpaver. 

The Court: Does Exhibit **E” show any figures, 
Mr. Reed, which do not represent investments made 
by the Bloomfield Ranch properties ? 

The Witness: Yes. 

The Court: Wil you read them into the record, 
please ? 

The Witness: he figures appearing m the ccl- 
umn headed ‘°1926”’ were set up by the income tax 
accountant for depreciation purposes, and those 
amounts of money were not expended by the 
taxpayer. 

The Court: Do you have a recapitulation any- 
where here (examining document)? No. Only the 
bottom cohimmn ? 

The Witness: Yes. 

The Court: Or totals? [161] 

The Witness: Yes. If vou want, [ will put that 


on for you. 
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The Court: You had a reeapitulation on some 
copy that you were reading from? 

The Witness: Yes. 

The Court: Well, then, with that explanation 
does Exhibit '‘E"* speak for itself, Mr. Marceussen? 

Mr. Mareussen: No, I don’t think it does, Your 
Honor. 

The Court: What more do vou want the witness 
to explain from Exhibit “E™® 

Mr. Marcussen: I will ask him a couple of ques- 
tions, if I may, and clarify it. 

@. (By Mr. AMarenussen): Now, those figures m- 
elude, I think you stated 

The Court Gnterposing): Just a minute, please. 

1 would like to ask the witness to copy onto Exhibit 
“Ea recapitulation which he has on his own copy. 


T think it would clarify 

The Witness Guterposing): You may substitute 
this for Exnhit *' EF,’ if vou like, and [ will take this 
(indicating). 

The Court: Al right. Are these two otherwise 
the same? 

The Witness: They are identical. [162] 

The Court: Weak this as Exlibit **H.* 

Mr. Marcussen: ‘This simply has an additional 
statement, J take it? 

The Court: Well, vou can look at what is done 
there. 

Off the record. 


(Discussion off the record.) 
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Q. (By My. Marenussen): Well, that is not the 
total of all the expenditures by the Clavton Company, 
the $83,000? A. Oh, yes, it is. 

Q. By the Clayton Company? Now, just let me 
ask vou these questions. 

It says here ‘‘ Balance set up in 1926," and I think 
vou testified a moment ago that 1926 contains a 
statement of some of the improvements that were 
already on the property at the time it was purchased ; 
is that correct? A. That is right. 

@. It is included in your total of $33,000; is it 
not? A. That is right. 

Q. And that is a total of $31,182.50; is that 
correct ? A thats right. 

Q. In determing the total that was expended 
by the Bloomfield Raneh, we must deduct that figure 
from the total, [163] is that not correct? 


A, That is what I did here (indicating). 

OF No.2 dont think you did. L think pou added 
these. 

A. Well, [ mean that if you deduct—— 


CInterposing): Just let me ask these ques- 


€ oo 
° 


tions, and vou answer them for the record, Mi. Reed. 

The total improvements in money value. or cost, 
T should say, made by Bloomfield Ranch are con- 
tained in the columns 1927 through 1944, is that 
correct ? ees colnet. 

Q. And the total that you show here, the $83,000, 
includes also the $31,000 shown in 1926, which was 
not an improvement made by Bloomfield Raneh, but 
was already there at the time the property was 
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purchased, is that correct ? A. That 1s stele 

Q. Therefore, by deducting the $31,000 from the 
$83,000 we will get the total represented in the 
columms 1927 to 1944, which represents the amount 
of the cost of the improvements made by Bloom- 
field Ranch, I should say by Clayton & Company as 
operator of Bloomfield Ranch, is that correct? 

A. That is correct. 

Q. Very well, I think we have that straight 
then. 

Now, with respect to that sum total, which is 
approxinately $52,000, I think you stated that some 
of it did not [164] represent entirely new improve- 
ments but represented changes in existing facilities 
on the property, is that correct? 

A. That is right. 

(). And those changes consisted not in recondi- 
tioning but actually changing the nature of the in- 
stallation entirely, is that not correct? I think vou 
mentioned rotary pumps a momeut ago, and you 
put in an entirely new installation. 

A. I would say that it ineluded both because I 
didn’t know that you wanted this broken down in 
the detail that you are asking for now, or I would 
have stayed up longer on Sunday night. 

Q. Well, then, do you have any idea at all as to 
what proportion of that $50,000 represents new im- 
provements and what proportion of it is reeon- 
ditioning ? me odo not kien 

@. And what proportion is repairs? Do vou 
‘have any idea as to that? 
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A. Let me explain this: in 1931 vou will see a 
charge of $125.35 which is listed as a well. Now, 
you couldn t buy the casings for a well with $125, 
so that item in itself tells vou that it is some im- 
provement made to an existing well. 

Q. Well, the item doesn't 

The Court Ginterposing): You are going into a 


lot of unnecessary detail. Mr. Marcussen. Now, the 
taxpaver witness has testified they carmied on some 
truck gardening. He has told why they did it. And 
I think the record by now shows how much they 
got out of it a vear. 

Mr. Mareussen: Well. I would like to ask a 
question as to what is the significance of these ‘'X”’ 
marks on the side, if Your Honor please. 

The Court: Well. that isn‘t what vou have been 
asking. I am telling vou that vou are going into 
too much detail. Now. go ahead from there. But 
vou are going into an awful lot ef detail that isn't 
Newessary In vour cage, 

Q. (By Ay. Mareussen): Well. picking up with 
the witness where he left off, vou state that the item 
in 1931 for $125.35 was merely a repair to an exist- 
ing well, is that correct? 

A. “That is correct. 

@. That is marked with an **X\-+"" in the extreme 
left hand column of this exhibit. Do vou notice 
that? A. Yes. 

Q. Now, I notice a number of others items. I 
won't identify them now. But there are one, two, 
three 
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The Court (interposing): He has already ex- 
plained that, hasn’t he? 

Mr. Mareussen: Four, five, six. No, I don’t 
think he has. [166] 

The Conrt: Didnt you explain those with ref- 
erence to your work sheets? 

The Witness: The numbers, but these ‘‘X- 
Aimar eee 

My. Mareussen (intevposing): J am not talking 
about those numbers. 

The Wimess (continning): I put down there 
just to remember that I should tell vou not every 
time you see a debit entry in one of these columns 
labeled out here ‘‘well’’ does it mean a new well, 

Q. (By Mr. Mareusten): Very well. Now, I 
will ask you with respect to each one of those other 
items that I just identified. 

Are they also in the same category as the item 
of $125 for the year 1941, which you just described 
a moment ago? In other words, are those repairs 
to existing facilities ? 

A. No, that doesn’t—those are just made as 
memoranda, those ‘‘X-1’" up to “X-4’’. 

Q. Very well. What is the significance of those 
items? Are those items all the same? Do they have 
some point in common ? 

The Court: I told yon a few minutes ago you 
are going into too much detail. 

Mr. Marcussen: Well, if your Honor please, I 
am attempting to understand this exhibit. 

The Court: I think the exhibit is perfectly clear. 
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The issue in this case doesn't require thet vou get 
the witness to explain these little things that you 
are asking him about. 

My. Mareussen: Well, | would like to show the 
amount, the value of the improvements which were 
made which constituted new improvements. Now, 
IT had a discussion with counsel before this case 
mas iried, and it was undertaken to supply that, 
and when I started cross-examination on this point 
auite some time ago I attempted to show that there 
had apparently been some misunderstanding in that 
request for information, and I want to point 


out 

The Court: Yes, [ know, vou pointed that out 
quite a while back. 

Now, do you want to withdraw Exhibit '‘E’’, or 
do you want to leave it in? 

Mr. Marcussen: No, I merely want to ask coun- 
sel now whether we can stipulate ta that amount, 
and whether that amount will he stipulated to in 
accordance with an agreement made hefore the 
tT iad 

Mr. Cullinan: We will be glad to supply it, if 
it is capable of supvlving. Mr. Reed explained it 
to vou, that he was having ereat difficulty identify- 
ing expenses because of the way they kept the 
accounts on old wells and those on new. 

Am I correct, Ma. Reed? [168] 

The Witness: That is right. We have had no 
setup of wells. There has been no 

The Court: Well, may I suggest, Mr. Cullinan, 
that, perhaps, failure of proof on this point is 
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worth more to you than going to the trouble of 
supplying this kind of detailed information. I 
think it is up to vou to decide whether the issue 
requires that you give a breakdown of how much 
was spent for some new equipment on pumps and 
how much was spent for repairing some old pumps 
in view of the fact that the total amount expended 
for all of this over a period of fourteen vears was 
not very much. Now, if you want to supply that 


evidence 

Mr. Cullinan: We will agree to. 

The Court: If you think that it is worth going 
to the trouble, I will receive it and keep the record 
open. 

Mr. Cullinan: J do think so. 

The Court: But if you think that it isn’t neces- 
sary, then you certainly are entitled to use vour 
judgment on that. 

Mr. Marcussen: If your Honor please, I wish 
to state for the record that if I did not have econ- 
fidence that this information would have been sup- 
pled, I would have subpoenaed such records as 
would show it and bring them here, and for that 
reason I do not think the respondent's position 
should be prejudiced. 

The Court: My. Marceussen, as you say, vou 
don’t [169] think respondent's position should be 
prejudiced. I still don’t think that this is really 
very important to your ease. I think you would 
still be wasting a lot of time if you subpoenaed 
those records. 
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Now, what is the total amount that has been 
spent there? You want to have the figure broken 
down, don’t vou? 

My. Marcussen: Your Honor has referred to 
the comparatively small sums that have been put 
into these operations or into these improvements in 
proportion 


The Court Cinterposing): J am thinking about 
the issue in this case and the decisions by the 
Courts and the decision by this Court, the decisions 
by the Courts on appeals, and the decisions by this 
Court, and think you are going into too much de- 
tail, and I will stick to that. 

Now, I will ask you a question: What is the total 
figure vou wish to have broken down? 

Mr. Mareussen: hat is some $52,000 of im- 
provements made. 

The Court: You want to have a fifty-two thou- 
sand dollar figure broken down into two figures, is 
that correct ? 

Mr. Marcussen: Yes. 

The Court: Let us just be sure what vou want. 

Mr, Marcussen: That is correct. 

The Court: All might. And you want that figure 
broken down to show how much of $52,000 was 
spent for repairs [170] and how much was spent 
for new equipment ? 

Mr. Mareussen: New equipment and new in- 
stallations, not including repairs, for example, a 
complete change in the installation. 
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The Court: Well, we also could have one day’s 
trial arguing about what represented repairs and 
what represented new installations. Now, don't 
let’s get into that either. 

Generally, that is what you want, is that correct? 

Mr. Mareussen: ‘That is correct. 

Whe Court: All rieht, I ¢an imagine that swe 
could have a fine argument about whether enlarg- 
ing a pit or a deep well pump was a repair or a 
new installation. 

Mr. Mareussen: [ don’t think we would have 
any argument about it. f think we will stipulate 
with commsel. 

The Court: I still think you are going into tou 
much detail. 

Mr. Marcussen: I want to point out—As your 
Honor pointed out you considered that these 
amounts were apparently trivial and small in com- 
parison to the size of the whole operation. I want 
to emphasize that 90 per cent of this entire property 
was sold in the first four or five vears, there re- 
mained only about 10 per cent, namely, some 2600 
acres, and an expenditure of $60,000 in that time 
in [E71] improvements and repairs for the opera- 
tions that were conducted, namely, farming opera- 
tions 1s not a minor matter, and I think it is im- 
portant. 

The Court: Well, that is vour statement at the 
present time. [ would say that vour argument was 
not one that 1 could give very much consideration 
to, but supposing you go ahead now. We have fin- 
ished with Exhibit ‘li’? at this point. 
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Q. (By Mr. Marcussen): Well, Mr. Reed, with 
respect to those improvements that were made, who 
decided to make those improvements. whose judg- 
ment was involved? Was that vour judgment? 

A. Yes, 

Q. And did you consult with engineers with 
respect to the matter of improving the property and 
receive their advice on it? A. No. 

Q. You were familiar enough with the situation 
vourself to make those decisions ? 

A. We have farmed many thousands of acres 
in addition to this for other eustomers and for our- 
selves, and I think this record reveals that we are 
quite successful as farmers. 

Q. Now, I think the record shows also that the 
bank loans were paid off, the bank loans and also 
the loans from Miller & Lux of some $200,000, and 
the bank loans of sume [172] &800.000, IT think, 
making a total of $585,000 were paid off rather 
shortly after the operation commenced: is that 
correct ? iveee le tink I> 27. 

ol 19272 A. It was completed. 

Q. And who exercised discretion with respect 
to the payment of those bank loans? Did veu dis- 
css that with augbody, or did voueas the aean- 


agel’ A. (interposing): I did. 

Q. You came to that conclusion ? 

a.) Yes. I was trying to heat the depression to 
get out of debt. We expected it to come; we thought 
it would come before 1929. 

Q. Very well. I think you have there the ex- 
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hibit which is the map. Can you get that out? This 
is Petitioner’s Exhibit 14. 

And I call vour attention to the statement on the 
map that ‘only parcels 1 and 14 and portions of 
pareels Nos. 10 and 15 had been subdivided. The 
subdivided portions represented less than 6 per 
cent of the total area of the 21 ranches.”’ 

Now, are those the subdivisions referred to by 
Clayton & Company, were those the subdivisions 
which were made by Clayton & Company? [173] 

A. Yes, Sir. 

@. And then in addition to that there was other 
land which was already subdivided, is that correct? 

A. Oh, no. It was just these little lots here 
(indicating), maybe, not over 20 in the City of 
Gilroy, and I think this parcel too (indicating). 

Q. Now, wait a minute. Those in the City of 
Gilroy, and not exceeding over 20, were those that 
were already subdivided by Miller & Lux, is that 


correct ? A, “Uhat is corect, 
@. Are they included in this 6 per cent? 
A. Yes, sir. 
Q. ‘They are included here? 
A. Beg your pardon. No, they are not. 
Q. They are not. 
A. Because they were already subdivided. Par- 


cels that we subdivided represent less than 6 per 
cent of the whole. 

.Q. Correct. This reference, then, on the map 
is to the subdivisions which Clayton & Company, 
the operator for the Bloomfield Ranch, actually 
made, is that correct? A. That is correct. 
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Q. Now, in the course of the subdivision, will 
you state briefly, very briefly, what is the pro- 
cedure to be followed? You file a map, do you, 
with the city authorities? [174] 

A. Yes, with the County. 

Q. With the County? 

A. With the County. 

Q@. And you filed those maps for Clayton & 
Company ? A. That is correct. 

@. And for Bloomfield Ranch? 

A. That is correct. 

@. And then in addition to that I think you 
stated a moment ago that there were no actual im- 
provements made by Clayton & Company, that is, 
puttmg in the curbings, or laving streets, or any 
of that sort of thing, none of that was done by 
Clayton & Company, is that correct? 

A. No. There may have heen a grading of a 
road with a road grader, but no—just temporary. 

Q@. But I take it that Bloomfield Ranch actually 
did convey some of the properties to the County 
or to the City for the purpose of making those 
streets, 1s that correct? . 

A. Ther dedicated Jand into county reads for 
the use of the public. . 

@. That is right. A. And easements only. 

@. And they filed certain deeds with the proper 
officers concerning that? 

A. Maps; not deeds; maps. The dedication is 
upon the official map in California. [175] 

Q. Now, I think you stated that most of the 
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property (and I think it 1s contained in the stipu- 
lation), about 90 per cent of the property was sold 
in the first four or five years of operation, and 
after 1931 there were verv few sales; is that correct ? 

AS Yes etn, 

Q. And you stated at that time that you couldn't 
sell it. Do you mean actually that vou couldn't 
have found a purchaser at any price for the 
property? 

A. I gave as an illustration that Brentwood 
Orchard, which 


Mr. Cullinan: Just answer the question, please. 

MrewcCount: Just “Yes” or “No - 

The Witness: Well, when I am asked a question, 
eould L have found anyone at any price, that is too 
broad, because 


Mr. Cullinan (interposing): You could have 
given it away ? 

The Witness: Oh, ves. That is too broad. 

Q. (By Mr. Mareussen): You mean you 
ecouldn’t have sold it at a profit? About what would 
you consider to be a profit? You mean a_ profit 
commensurate with the level of 

A. (interposing): We could have cut the price 
of the land half and we could not have sold it. We 
probably could [176] have cut it down in price by 
7d per cent and couldn't have sold it in 1930, ‘31 
and 732. Brentwood Orchards came down from $700 
an acre to $100 an acre, as I told vou this morning. 

Q. And your reason for not selling that is that 
vou wished to keep it, maintain the property until 
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such time as you figured vou could sell it at the 

profit you expected on the operation, is that correct ? 
A. Clayton & Company made 
Q. (Interposing): Would you just answer that? 
me (Gontinuing) : made representations to 

the syndicate member's, as I have testified here. and 

naturally we wanted to make a profit for them if 

we could, and we didnt want to give anything 


away. 

Q@. Now. I don’t know whether the record is 
entirely clear with respect to this point, but while 
the agreement which was executed between Clayton 
& Company on the one hand, and the investors on 
the other, contains a provision to the effect that 
leases shall be made for only one vear, actually 
leases were made for a longer period of time, is 
that not correct, after 1930? 

A. That is right. I said we violated the agree- 
ment and rented for longer than one vear, but I 
don’t think there was a violation prior to 1920, 

Q. And from time to time there were also re- 
newals of [177] the one-year leases, is that correct ? 

A. You mean we gave a new lease to the same 
tenant that had been on before? 

Q. Yes. A. Yes. 

Q. Now, in addition to Mr. Fitzgerald, whom 
you mentioned as an emplovee you took over from 
Miller & Lux, you also had another employee whom 
you were recularly emploving as a supervisor gen- 
erally for the lands, isn’t that correct ? 

, Mie Ayer. 
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@. And what was his compensation ? 

A. $200 a month, and he supplies his automobile 
and tires and gasolme. He is a part-time man only. 
He runs his own ranch and has usually between a 
thousand and two thousand head of cattle, and he 
just gives me a little help down there; saves tires 
and gasoline. 


@. Yes. And I think the total labor expense on 
the return for 1940 is some $3900. The difference 
represents other temporary employees who were 
brought in to perform specific operations, is that 
correct ? 

A. Yes. But in that regard let me explain that 
Mrs. Curry sometimes includes in labor there cul- 
tivation, occasionally, or any unusual work she puts 
under labor. Don’t get the impression that all of 
those people are—thev [178] may be working with 
a tractor, they may be harrowing. they may be seed- 
ing. they may be cleaning up weeds, cleaning ditches 
and things. 


Tf we had known this situation would lave arisen 
we would have handled the account a little better, 
but we only earried it just as a debit and credit 
account the same as we would for you or anyone 
elge. That ix why it is so difficult to supply you 
with the information that vou have asked for he- 
eause it means that we have to go over the state- 
ments for nmeteen years and dig it out, and it is 
not identified in any manner. It just runs along 
exactly like this account here. 
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@. I am looking for an exhibit, one of respond- 
ent’s exhibits, which I am unable to locate for the 
moment. 

I merely want to ask vou this: —well, I will make 
this statement: I think those exhibits show cultiva- 
tion and harrowing and plowing and discing as a 
Beparate expense. 

That has not been included in the item of labor 
from year to year, has it? 

A. No, no, but 

@. (Interposing): Yes. Well, I think the ex- 
hibit will speak for itself. 


A. (Indicating): It is all set wp there. 

Q. Yes, that is it. 

A. You have it all in your income tax al] broken 
down [179] and itemized. 

Q@. Well, then, the presumption is in view of 
the fact that it is not listed there that that item of 
labor did not include ploughing in the 1940 return, 
dad it 

‘A. Well, let me take a look and see if | have it. 
You have it broken down there before vou. 

Q. I want to call vour attention specifically, for 
example, to the year 1927 and to Respondent’s Ex- 
hibit ‘‘C’’, which shows an item ‘‘discing, culti- 
vating and ploughing,’’ of some $14,684, and like- 
wise in 1928—— 

A. (Interposing): That was when we were 
farming for wheat and barley to keep the land 
cultivated so that we could sell it. 

Q. Yes. And then some separate items for the 
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vear 1928 of some $3,006, and for discing and for 
ploughing some $5,000, and for harrowing some 
$500. So 1 doubt whether any of those expenses 
were included in the item of jabor in the returns. 

A. I think labor, generally speaking, includes 
just labor, but it might include some labor done In 
connection with cleanmg ditches. 

Q@. Now, would vou state why title to the prop- 
erty was taken in the name of M. E. Thomas? 

A. Because we had been in the habit of forming 
syndicates since about 1910. In 1911 we formed a 
svndicate of [180] four men, three of whom were 
members of the Bloomfield syndicate. One of those 
men died and his estate was in probate for over a 
year. In the meantime we lost several sales because 
we couldn't deliver title, so ever after that we took 
the title to svndieate property in the name of some 
of the women, some one of the women emploved 
by us. That is the reason why we put the deeds 


for all of the Bloomfield lands in the name of 


M. E. Thomas. 

Q. In other words, for operating convenience 
it worked out better that way, vou were able to 
get all of vour income 

A. (Interposing): Purely to avoid losses which 
might result in the death of one of the svndicate 
members. 


Q@. And I presume that was done pursuant to 
the paragraphs here in the agreement, itself ex- 
pressly providing for taking title in the name of 
Thomas or any other party? 

A. That is right. 
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Mr. Marcussen: For the record I would like to 
eall your Honor’s attention specifically to that part 
of the agreement, if the Court please. 

Tt states: 

“The operator is to take and hold title to 
said properties originally in the name of M. E. 
Thomas, but may take such title in the name 
of any other person, corporation, or concern, 
or in its own name, [181] and may have such 
title conveyed from time to time to other per- 
sons, corporations, or concerns, or otherwise 
conveyed or held as the operator may desire in 
trust for the said fourteen mvestors above re- 
ferred to for the profitable resale thereof.”’ 


If your Honor please, that concludes the govern- 
ment’s case on the evidence, and I don’t presume 
at this time that you want any argument or a 
statement as to what respondent’s position is. 

Mr. Cullman: I have one question on redirect, 
only one. Maybe we can make it very short, the 
answer to it. 


Redirect Examination 
By Mr. Cullinan: 


Q. You said you violated the agreement respect- 
ing the terms of the lease after the depression be- 
gan. Why? 

A. In order to make longer than one year Icases. 

Q. Why did you have to make longer than one 
year leases? 
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A. To obtain any income, to obtain a tenant, and 
there were only a very few of those. I could give 
you the number, if that would be of any interest. 

Q. In other words, you couldn't get tenants for 
one season leases ? A. Thatas mehr. 

Mr. Cullinan: hat is all. [182] 

The Witness: And those were very few, as I told 
vou, IT would say less than a half a dozen over the 
GiirGe tina. 

The Court: I want to ask you one question. 

Title to all of the land was held in the name of 
M. E. Thomas, and | would understand from that 
that it was not necessary to record any assignments 
of mterests from one syndicate member to another. 

When money was borrowed from the Bank of 
Italy were the individual svndicate members made 
hable mn anv way? 

The Witness: No. 

The Court: Who borrowed the money? 

The Witness: M. KE. Thomas signed the note, 
signed the notes and deeds of trust. J made the 
arrangements with the Bank of Italy for the 
$335,000, and { made the arrangements with Miller 
& Lux for the $250,000. And they both understood 
that they would only get the signature, or be sup- 
pled with the signature of M. EE. Thomas. 

site wont: Bhat is all. 

The Witness: The security which they had was 
excemenmt, in fatie the Bank of Italy did not 
take 

The Court: (CInterposing) You don’t have to 
extend your answer any further. 
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The Witness: All right. May I make a state- 
ment off the record? [183] 

Mr. Cullinan: No. I suggest you 

The Court: (interposing) No. I think vou 
have finished answering that question. 

The Witness: All right. 

The Court: I would lke to know, though, Mr. 
Cullinan, if there is anv evidence on this point: 


Did these other persons ever participate in any wav 
in making decisions or in managing the property ? 

Mr. Cullinan: I think on direct Ma. Reed testi- 
fied that they did not, that they were not consulted, 
they never interfered with the operation, and he 
made the decisions, and as he met them occasionally 
he told this one or that one what was doing. 

The Court: All right. 

Mr. Marcussen: If your Honor please, may I 
ask two more questions ? 

The Court: All right. 


Reecross-Examination 
By My. Mareussen: 


Q. I want to clarify this point, Mr. Reed: With 
respect to the transfer of shares or interests in 
Bloomfield Ranch all of them were recognized, were 
they not, by Clayton & Company? 

eee C5.) ii: 

Q. All of the transfers were recognized? [18+] 

A. Yes, sir. 


Q. And I think at one point you indicated there 


Was some hesitation in transferring one 
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% (interposing) No. 

@. In making one of the transfers, rather. Let 
me finish this, 1f you will. 

And I wanted to ask vou whether there is any- 
thing in the agreement which would authorize—the 
agreement of March 10, 1926, which would authorize 
refusal to recognize a transfer of the shares? 

Mr. Cullinan: The agreement speaks for itself. 

A. No, nor did it give enyone the right to de- 
mand that they be transferred. 

Q. (By Mia. Marcussen): And I also ask 
vou 

Mr. Cullinan: (Interposing) JI think the rec- 
ord also shows that Clayton & Company just 


acknowledged receipt of notice of transfer. 

The Witness: "That is all we did. 

@. (By Mr. Mareussen): And vou also made 
payments, did vou, to the parties to whom the as- 
stznments were made? A. Yes. 

Q. Payments were made after notice of the 
assignment was received to the assignees? [185] 

Eeeees, Si’, 

Q@. Then [ want to ask vou cne more question: 
On the death of one of the eriginal Investors, was 
there a termination of the alleged partnership, 
Bloomfield Ranch? A. No. 

Q. There was no re-organization on such ocea- 
SIONS ?  (). 

Q. Nor on any of the other transfers inter vivos? 

A. No. 

My. Mareussen: That is all. 

Mr. Cullinan: ‘That is all. 
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The Court: That coneludes the hearing in this 
proceeding, except the record will be kept open to 
receive a stipulation of some facts. 

The Clerk will now read the dates for the briefs 
under the present rule. 

The Clerk: Oviginal bnefs will be due August 
24th; reply briefs September 8th. 

My. Cullinan: Oviginal briefs August 24th? 

he Clerk: That is correct. 

My. Mareussen: i wonder, if your Ilcnor please, 
whether, if it is agreeable to ye we could have 
an extension for the second briefs? 1 think that 
Angust 24th. it is approximately fifteen days, is it? 

The Clerk: H1rom ee ? No, it is 45 days 

Mir. Mfareussen: Yes, it is 45 davs. No, 1 mean 
between August 24th and September 8th, could that 
be ica another fifteen days bv agreement 
With eounsel if itis all rieht? 

Mire sorr:: Witsoe von wantg Do yon wam 
thirty days for the reply? 

Pie ier eussen= Thirty davs for the reply. 

The Court: Why? 

Mi. Marcussen: Well, it would be convenient is 
all, unless it would disturb your Honor’s calendar 
or consideration of the ease. 

The Court: Tainight say that Respondent's bricfs 
are always late anyway these days. { don’t think 
it makes much difference what date I set down. I 
am granting motions to extend time for biiefs all 
the time. 

My. Cullinan: If it is possible under the rule, we 
would like to have a little more time to file the open- 
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ing briefs, because it may be ten days or two weeks 
before we get the record. 

Mr. Mareussen: That would he quite agreeable 
with me. if vour Honor please. 

Ma. Cullinan: In fact. we have all the law brief 
now. It is only a matter of being able to refer to 
pages of the record to sustain our statements re- 
specting facts. 

Augist 24th is all right for us. [187] 

The Court: Iam quite sure that vou will receive 
the transcript in the time that vou are supposed to 
receive it. which is ten days from the date of the 
tital. 

Now, the rule as made covers that situation, and 
I think it is better to stick to the rule. and I may 
sav that | have never refused a late brief, unless 
the situation were extreme. and if vour brief is 
filed within a reasonable time after the date it is 
due, with a motion asking that it be received late. 
Twill receive it late. But I know that Respondent’s 
Mief will be late. | don't know about Petitioners’ 
brief. When Respondent's brief is late. of course, 
it throws out the dates for evervbody. And we do 
have a great deal of diffeulty at present in certain 
sections of the country. Perhaps. that won't be 
trne here. 


That concludes the hearing of this proceeding. 


CWiliereupon. at 5:15 p.m.. Tuesday, July 10, 
1945, the hearing was closed.) 


[Endorsed]: Filed Aug. 7, 1945. [188] 
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PETITIONERS’ EXHIBIT No. 1 
$50,000.00 


San Jose, Cal., March 10, 1926. 


This is to acknowledge receipt by the undersigned, 
James A. Clayton & Co., a corporation of San Jose, 
Cal., hereinafter called the ‘‘Operator,’’ from J. P. 
Dorrance of San Jose, hereinafter called the ‘‘ In- 
vestor,’’ of the sum of Fifty Thousand ($50,000.00) 
Dollars, which sum is so received by, and paid to, 
said corporation on the terms and conditions and 
for the purposes, as hereinafter set forth and not 
otherwise, to-wit: 

The Operator is to use said sum, together with 
other sums contributed by thirteen other persons, 


? 


who are also referred to herein as ‘‘ Investors’’ and 
other sums borrowed or advanced by said Operator 
—the unpaid portions thereof, may be re-borrowed 
or renewed, and security given—in the purchase of 
eertain lands and interests, in the counties of Santa 
Clara, San Benito and Santa Cruz, Califormia, be- 
longing to Miller & Lux, Inc., and consisting of ap- 
proximately 27,000 aeres of land, together with 
divers rights, appurtenances and easements as de- 
seribed in three deeds to M. KE. Thomas dated March 
3rd, 1926, and recorded March 10th, 1926, in Santa 
Clara, San Benito and Santa Cruz Connties, Cal. 
The Operator is to take and hold title to said 
properties originally in the name of M. 1. Thomas; 
but may take such title in the name of any other 
person, corporation or concern, or in its own name ; 
and may have such title conveyed, from time to 
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tine, to other persons, corporations or concerns, oF 
otherwise conveyed or held. as the Operator may 
desire, in trust for the said 14 investors above re- 
ferred to, for the profitable resale thereof. 

The Operator may sell, convey, hold, lease for 
one season only, or in anv otherwise deal with and 
treat said properties as the sole and absolute owner 
thereof in fee simple, and without let or hindrance 
from the Investor, or anv of the Investors, less than 
the full number thereof, or any other person or 
concern, whatsoever. But may not exchange, en- 
eumpber, nor lease except as above specified, nor sell 
trees, wood or improvements off from said property 
without the consent of the investors. 

The Operator may, from time to time, incur such 
costs, expenses, and charges in connection with the 
acquiring, holding, renting, selling or protecting of 
said properties, as it may deem proper; and the 
fact of the Operator incurring such cost, expense or 
charge, shall conclusively establish the propriety 
and legality thereof. 

The Operator shall keep true and accurate books 
of account, m which shall he set dewn, from time 
to time. all moneys paid out and charges, expenses 
and costs mewrred in the premises. and all sales 
made and properties disposed of, and moneys or 
other things of value received by it in the premises. 

Out of the moneys received from sales or renting 
or other sources of said properties, the Operator 
shall first retain for its own use and benefit, a com- 
mission of five per centum (5%) on the gross sell- 
ing price of each pareel sold, [189] as sales are 
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rnade, and from the net proceeds of such sales, after 
deduction of its commissions, the Operator shall pay 
all costs, expenses, and charges paid or incurred by 
it in the premises, and all moneys advanced or bor- 
rowed by it, together with interest thereon. 

From any residue of moneys remaining in the 
Operator’s hands, after all the foregoing payments 
have been made, the Investor shall be entitled to 
have returned to him, at the same time, and in equal 
amounts, as are returned to the other Investors, the 
whole or such part of the said sum herein receipted 
for, as may, in the judgment of the Operator, be 
safely paid, without jeopardy to any remaining 
properties or assets, not vet converted into cash; 
but no Investor shall be entitled, as of right, to any 
payment or return, or repayment before said prop- 
erties and the proceeds thereof, have been converted 
into cash, and all such commissions, debts, advances. 
costs, charges and expenses have been fully paid, 
provided, however, that upon the payment of the 
debts, taxes and charges accrued, such funds shall 
be distributed equally to said Investors whenever 
there shall be a net amount of $7000 or more on 
hand. 

When, as, and if all of said properties, and all 
properties, and all proceeds therefrom shall have 
been sold and converted into cash, and all such com- 
missions, debts, advances, costs, charges and ex- 
penses shall have been fully paid, and all moneys 
advanced by the Investors shall have been fully re- 
paid, all moneys, if any, then remaining in the hands 
of the Operator arising out of said transactions, 
and not applicable to any of the foregoing require- 
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ments, shall be, by said Operator, paid to and 
divided among the Investors, in equal shares to 
each of them, thetr heirs and assigns. 

It is authorized, understood and agreed, however, 
that the Operator has charged, and is entitled to a 
commission of Fifty Thousand ($50,000.00) Dollars 
for the negotiation, purchase and consummation of 
sale of said properties from Miller & Lux, Inc., to 
said M. EK. Thomas, which is in addition to commis- 
sions to be credited to it for subsequent resales, and 
which shall be added to, and included in charges 
and expenses of the transactions herein provided 
for, and accounted as part of the original purchase 
price of said properties. 

The Investor shall be entitled to have an account 
rendered to him by the Operator, of all transactions 
hereunder, on demand, but not more often than 
onee each sixty days. 

These presents are executed in duplicate by the 
Operator and the Investor, the day and year set out 
at the opening hereof, and shall be binding upon 
the successors, heirs, representatives and assigns of 
each of them. 

JAMES A. CLAYTON & CO., 
By FRAZIER O. REED, 
Its President. 
W. 8. CLAYTON, 
Its Secretary. 


Operator. 


le ies DORRANCE, 
Investor. [190] 


Commissioner of Internal Revenue 7a: 
PETITIONERS’ EXHIBIT No. 2 
San Jose, California 
April 30, 1941 
This is to acknowledge that Willis Sherman Clay- 
ton, Jr., is now the owner of one-half of the un- 
divided one-fourteenth interest im and to the bal- 
ance of the assets, both real and personal, belonging 
to the Miller & Lux Syndicate as evidenced by the 
Receipt and Agreement dated March 10, 1926, be- 
tween James A. Clayton & Co., as Operator, and 
W. 8. Clayton, as Investor, a copy of which is 
attached hereto and made a part hereof, the same 
having been distributed to him by the Final Decree 
of Distribution in the Estate of Willis Sherman 
Clayton, Deceased, dated April 15, 1941. 
[Corporate Seal] 
JAMES A. CLAYTON & CO., 


By FRAZIER O. REID, 
President. 


San Jose, California 
April 30, 1941 
FT hereby acknowledge that one-half of the un- 
divided one-fourteenth interest in and to the balance 
of the assets, both real and personal, of the fore- 
going Syndicate was distributed to me by the Final 
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Decree of Distribution in the estate of Willis Sher- 
man Clayton, Deceased, Apri! 15, 1941. 


WILLIS SHERMAN CLAYTON, JR. 
San Jose, California 
April 30, 1941 


The undersigned as Operator named in said re- 
ceipt and Agreement hereby accepts notice of the 
foregoing assignment. 

[Corporate Seal] 

JAMES A. CLAYTON & CO., 


By FRAZIER O. REED, 
President. [191] 


fAnnexed agreement is identical with Peti- 
tioners’ Exhibit 1 (pages 167-170) except the 
difference of the name of the investor.] 


PETITIONERS’ EXHIBIT No. 3 


Tn consideration of the sum of Sixteen Thousand 
One Hundred Five ($16,105.00) Dollars, lawful 
money of the United States of America, to us in 
hand paid by Florence G. Baldwin, the receipt 
whereof is hereby acknowledged, we hereby assign, 
grant, convey and transfer unto said Florence G. 
Baldwin all of our one-half interest in and to the 
undivided one-fourteenth interest in and to the 
balance of the assets, both real and personal he- 
longing to the Miller & Lux Syndicate as evideneed 
by the Receipt and Agreement dated March 10, 1926, 
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between James A. Clayton & Co., as Operator and 
ier >, Clavion, as, Investor, a copy of awhich is 
attached hereto and made a part hereof. 

The interest hereby assigned, granted, conveved 
and transferred to said Florence G. Baldwin was 
distributed to James Bradley Clayton by Final 
Decree of Distribution in the Estate of Willis Sher- 
man Clayton, Deceased, dated April 15, 1941. 


In Witness Whereof, the undersigned have here- 
unto subscribed their names as of April 30, 1941. 


J. B. CLAYTON. 
OLIVE A. CLAYTON. 


Witnesses: 
EK. B. DONOVAN, 
M. G. BOWDEN. 
San Jose, California 
Apvil 30, 1941. 
The undersigned, as Operator named in said Re- 


eeipt and Agreement, hereby accepts notice of the 
foregoing assignment. 


JAMES A. CLAYTON & CO. 
By FRAZIER O. REED, 
President. [194] 


[Annexed agreement is identical with Peti- 
tioners’ Exhibit 1 (pages 167 to 170) exeept 
the difference of the name of the investor. ] 
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PAPO NIRS” Weis is N on 

In consideration of the sum of Twenty-two Thou- 
sand Three Hundred Nine and 68/100 ($22,309.68) 
Dollars, lawful money of the Umited States of 
Ameriea, to me in hand paid by James A. Clayton 
& Co., the receipt whereof is hereby acknowledged, I 
hereby assign, grant, convey and transfer unto said 
James A. Clayton & Co, all of my one-half interest 
in and to the undivided one-fourtenth interest in 
and to the balanee of the assets, both real and per- 
sonal, belonging to the Miller & Lux Syndicate as 
evidenced by the receipt and agreement dated Mareh 
10, 1926, between James A. Clayton & Co. as Oper- 
ator, and W.S8. Clayton as Investor, a copy of which 
is hereto attached and made a part hereof. 

The interest hereby assigned to said James <A. 
Clayton & Co. was heretofore assigned by J. B. 
Clayton and Olive A. Clayton, his wife, to Florence 
G. Baldwin by Assignment dated April 30, 1941. 

In Witness Whereof, the undersigned has here- 
unto subscribed her name as of June 9, 1941. 

FLORENCE G. BALDWIN. 

Witnesses : 

Mak. GRAGG. 

ANN L. LAULESS. 
San Jose, California 
June 9, 1941 

The undersigned, as Operator named in said Re- 
ceipt and Agreement, hereby aecepts notice of the 
foregoing assignment. 

JAMES A. CLAYTON & CO., 
Pow). b. CLAXTON, 
Vice President. 
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In consideration of ths Assignment an adjust- 
ment of $6204.68 was made with Mis. Baldwin on 
the commission due from the sale to Elmer C. von- 
Glahn affecting land in Kings County. Said land 
is inundated and there is little likelihood of any 
collection being made for several vears. 

This Assignment affects one-half of one-fourteenth 
interest in the Miller & Lux Svndicate Agreement 
originally owned by W. 8S. Clayton, now deceased, 
and was appraised at $16,105.00 for the Hstate of 
said W. 8. Clayton. 


[Annexed agreement is identical with Peti- 
tioners’ Exhibit 1 (pages 167 to 170) except 
the difference of the name of the investor. ] 


PRTIMMONERS’ ESOILBIT No. 5 


For value received, the receipt whereof is hereby 
acknowledge, I, George H. Osen, hereby assign, 
grant, convey and transfer unto myself, the said 
George H. Osen, and to my son, George A, Osen, 
in joint tenancy, and to the survivor of us, all of 
my undivided one-fourteenth interest in and to the 
balance of the assets, hoth real and personal, be- 
longing to the Miller & Lux Syndicate as evidenced 
by the Receipt and Agreement dated March 10, 
1926, between James A. Clayton & Co. as Operator 
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and George H. Osen as Investor, a copy of which is 
attached hereto and made a part hereof. 
In Witness Whereof, | have hereunto subscribed 
my name February 17, 1941. 
GEORGE H. OSEN. 


Witnesses: 
FRAZIER O. REED. 
J, B GLAY TON, 


State of California, 
County of Santa Clara—ss. 


On this 18th day of February in the vear 1941, 
before me, E. B. Donovan, a Notary Publie in and 
forthe County of Santa Clara, State of Calitornra, 
residing therein, duly commissioned and sworn, 
personally appeared George H. Osen, known to me 
to be the person whose name is subscribed to the 
within mstrument, and acknowledged to me_ that 
he executed the same. 

In Witness Whereof, I have hereunto set my hand 
and affixed my Official Seal at my office in said 
County of Santa Clara, the dav and year in this 
certificate first above written. 


[Seal] KK. B. DONOVAN, 
Notary Public in and for the County of Santa Clara, 
State of California. 
San Jose, California 
February 17, 1941 


I hereby ratify, approve and confirm the fore- 
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gvoing .Assignment and agree to be bound by the 
terms of said Receipt and Agieenent. 


GEORGE A. OSEN. 


San Jose, California 
February 17, 1941 


The undersigned, as Operator named in said Re- 
ceipt and Agreement, hereby accepts notice of the 
foregoing Assignment from George H. Osen to 
George H. Osen and George A. Osen, in joint 
tenancy. 

JAMES A. CLAYTON & CO., 
By FRAZIER O. REED, 
President. [200] 


| Annexed agreement is identical with Peti- 
tioners’ Exhibit 1 (pages 167 to 170) except 
the difference of the name of the investor. | 


PEELE GS HAHLBEY No.6 


In consideration of $28,550.00 to me in hand paid 
by Arthur D. Curtner, the receipt whereof is herebv 
acknowledged, I hereby sell, assign and set over 
unto said Arthur D. Curtner, an undivided one-half 
of all my right, title and interest in and to the 
receipt and agreement for Fifty Thousand 
($50,000.00) Dollars dated March 10th, 1926, and 
entered into by James A. Clayton & Co. as Oper- 
ator and Thos. Scoble, as Investor, a copy of which 
said agreement is attached hereto and made a part 
hereof, including all my right, title and interest in 
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and to all of the real and personal property, de- 
seribed in said agreement, as well as all money, 
notes, mortgages, trust deeds, contracts of sale and 
agreements of every kind which said Operator may 
have aecepted for such portions of said real and 
personal property as has been heretofore sold or 
eontracted to be sold and this sale is made subject 
to said agreement and subject to all of the acts of 
James A. Clavton & Co., the Operator named therein 
and of said M. HE. Thomas mentioned in said agree- 
ment, 

in Witness Whereof. [ have hereunto subseribed 
by name this 13th day of December A.D., 1927. 


THOS. SCOBLE. 
I hereby ratify, approve and confirm the fore- 
going sale and agreement. 
NEICESG. SCOBLN: 
By THOMAS SCOBLE, 
Her Attorney-in-Fact. 


IT hereby agree to comply with all of the terms 
and conditions contained in said receipt and in said 
agreement [203] therein referred to and hereby 
assume one-half of all of Thos. Scoble’s responsi- 
bility under the same, or either of them, whether 
already accrued or which may hereafter accrue. 


ARTHUR D. CURTNER. 


In consideration of $14,275.00 to me in hand paid 
by Harry HL. Fitch, the receipt whereof is hereby 
acknowledged, 1 hereby sell, assign and set over 
unto said Harry H. Fitch, an undivided one-fourth 
of all my right, title and interest in and to the 
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Hecelpt and “aereement for Fifty Thousand 
($50,000.00) Dollars dated March 10th, 1926, and 
entered into by James A. Clayton & Co. as Operator 
and Thos. Scoble, as Investor, a copy of which said 
agreement is attached hereto and made a part 
hereof, including all my right, title and interest in 
and to all of the real and personal property, de- 
scribed in said agreement, as well as all money, 
notes, mortgages, tiust deeds, contracts of sale and 
agreements of every kind which said Operator may 
have accepted for such portions of said real and 
personal property as has been heretofore sold or 
contracted to be sold and this sale is made subject 
to said agreement and subject to all of the acts of 
James A. Clayton & Co., the Operator named therein 
and of said M. E. Thomas mentioned in said agree- 
ment. 

In Witness Whereof, I have hereunto subscribed 
my name this 13th day of December A. D. 1927. 

THOS. SCOBLE. 


I hereby ratify, approve and confirm the fore- 
going sale and agreement. 
ALICE G. SCOBLE, 
By THOMAS SCOBLE, 
Her Attorney-in-Fact. 


I hereby agree to comply with all of the terms 
and conditicns contained in said receipt and in said 
agreement therein [205] referred to and hereby 
assume one-fourth of all of Thos. Scoble’s respon- 
sibility under the same, Gr either of them, whether 
already accrued or which may hereafter accrue. 

hey Hi, WICH. 
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In consideration of $14,275.00 to me in hand paid 
by A. Leroy Parkinson, the receipt whereof is 
hereby acknowledged, I hereby sell, assign and set 
over unto said A. Leroy Parkinson, an tndivided 
one-quarter of all my right, title and interest in and 
to the receipt and agreement for Fifty Thousand 
($50,000.00) Dollars dated March 10th, 1926, and 
entered into by James A. Clayton & Co. as Operator 
and Thos. Scoble as Investor, a copy of which said 
agreement is attached hereto and made a_ part 
hereof, including all my night, title and interest in 
and to all of the real and personal property, de- 
scribed in said agreement, as well as all money, 
notes, mortgages, trust deeds, contracts of sale and 
agreements of everv kind which said Operator may 
have accepted for such portions of said real and 
personal property as has heen heretofore sold or 
contracted to be sold and this sale is made subject 
to said agreement and subject to all of the acts of 
James A. Clayton & Co., the Operator named therein 
and of said M. EK. Thomas mentioned in said agree- 
eT 

In Witness Whereof, I have hereunto subscribed 
my name this 138th dav of December A. D. 1927. 


TAOS. SCOBLE, 


IT hereby ratify, approve and confirm the fore- 
going sale and agreement. 
ALIGE G. SGOBLE, 
By THOMAS SCOBLE, 
Her Attorney-in-Fact. 
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1 hereby agree to comply with all of the terms 
and conditions [207] contained in said receipt and 
in said agreement therein referred to and hereby 
assume one-quarter of all of Thos. Scoble’s 1respon- 
sibility under the same, or either of them, whether 
already accrued or which may hereafter accrue. 

A. LEROY PARKINSON. 
[Annexed agreements are identical with 
Petitioners’ Exhibit 1 (pages 167 to 170) ex- 
cept the difference of the names of the investors ] 


PETHIONERS HAMIBIT No. 7 
[Letterhead San Jose Hardware Co.] 
San Jose, California 
August 10th, 1928 
James A. Clayton & Co. 
34 West Santa Clara St. 
San Jose, California. 


Gentlemen :— 


We observe you still carry our interest in the 
M. & L. Syndicate in the name of W. L. Holmes. 
When we incorporated our Attorneys Rea & Cald- 
well should have had this transferred to San Jose 
Hardware Co. 

Kindly change this on your books. By so doing 
you will oblige. 

Yours truly, 
SAN JOSE HARDWARE (CO., 
A. E. HOLMES, 
Pres. 
W. L. BOLASES, 
AEH:DI [213] Secty. 


182 Bloomfield Ranch, et al., vs. 


San Jose, California 
October 17th, 1928 
James A. Clayton € Co., 
34 W. Santa Clara St., 
San Jose, Calif. 


Gentlemen :— 

You are hereby authorized and instructed to 
transfer and set over unto the San Jose Hardware 
Company all my right, title and interest in and to 
the M. E. Thomas (Miller & Lux, Incorporated) 
Syndicate. 

The transfer should have been made as of August 
10th, 1928. 

W. L. HOLMES. [214] 


PHOETIONERS® ERHUBIT No. 8 


398 South 15th Street 
San Jose, California 
July 15th, 1931 

James A, Clayton Company, 

San Jose, California. 

Dear Frazier: 

Reference Miller and Lux Syndieate: 

Your records will show that for a one fourteenth 
interest I paid to you $40,000 and Mr. A. A. Hap- 
eood, $10,000 and vour disbursements have been on 
that basis, that is, four fifths of one fourteenth in- 
terest have been paid to me and one fifth to Mr. 
Hapgood. 
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However, your books apparently do not show Mr. 
Hapgood in the matter and vour statements do 
show a full one fourteenth of what vou term divi- 
dends as paid to me. 


This is to instruct, request and urge that you 
change your accounts so as to show that Mr. Hap- 
good *has one fifth of one fourteenth interest in 
the Syndicate and that you make future disburse- 
ments in accordance. 


Kindly acknowledge and thank you for your 
prompt complhianee. 


Yours truly, 


EK. SHILLINGSBURG. 
*& of course, that I have four fifths of a four- 
teenth interest. 


SHILLY. 


P.S. Isn’t there a refund due us from the In- 


ternal Rev. Dept. for one of the years we over- 
paid? [215] 
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PHEIMMGNERS” EMT BUD SNe, 9 
** Personal San Jose, Calif., August 14, 1931 


Mr. Frazier O. Reed, President 
dae 2. Clayton © <0. 

34 West Santa Clara Street 
San Jose, Calif. 


Dear Mr. Reed: 


Mr. Shillingsburg advises that he has had a talk 
with vou in reference to showing my name in the 
records of the Miller and Lux Syndicate as owner 
of one fifth of one fourteenth portion, and that you 
advised him that this could only be done hy con- 
siderable red tape. 


If this is the ease | am wondering what compli- 
eations would arise with the demise of either Mr. 
Shillingsburg or mivself, and if we would not he 
mvolved in considerable trouble and expense. 


T was disappointed at the first that my name was 
not included especially after vou did melude Mr. 
Fitch who paid in about the same as myself. 

As it will probably be some time before this Syvn- 
dicate will be terminated I will appreciate it very 
much if vou will arrange to make the change in the 
records at vour carlest convenience. 

Sours oils, 
A. A. HAPGOOD. 
(Letterhead of Southern Pacific Co. omitted) 
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PHYTITIONERS EXHIBIT No. 10 


In consideration of Ten Thousand ($10,000.00) 
Dollars to me in hand paid by A. A. Hapgood, the 
receipt whereof is hereby acknowledged, I hereby 
sell, assign and set over unto said A. A. Hapgood 
an undivided one-fifth of all my right, title and 
interest in and to the receipt and agreement for 
Fifty Thousand ($50,000.00) Dollars dated March 
10th. 1926 and entered into by James A. Clayton & 
Co. as Operator and EH. Shillingsburg, as Investor, 
a copy of which said agreement is attached hereto 
and made a part hereof including an undivided 
one-fifth of all mv right, title and mterest in and 
to all of the real and personal property, described 
in said agreement, as well as all money, notes, 
mortgages, trust deeds, Contracts of Sale and 
Agreements of every kind which said Operator may 
have accepted for such portions of said real and 
personal property as may have been heretofore sold 
or contracted to be sold and this sale is made sub- 
ject to said agreement and subject to all of the 
acis of James A. Clayton & Co., the Operator named 
therein and of said M. E. Thomas mentioned in 
said agreement. 


In Witness Whereof, I have hereunto subscribed 
by name this 26th day of May, A. D. 1926. 
E. SHILLINGSBURG. 


I hereby ratify, approve and confirm the fore- 
going sale and agreement. 
NECLAM SHILLINGS bLLikte: 
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I hereby agree to comply with all of the terms 
and conditions [217] contained in said receipt and 
in said agreement therein referred to and hereby 
assume one-fifth of all of E. Shillmegsbure’s respon- 
sibilities under the same, or either of them, whether 
already accrued or which may hereafter accrue. 


a A, LAPGOOD. 


James A. Clayton & Co. is hereby requested to 
take notice that I have on this 26th day of May, 
1926, sold, assigned and set over unto A. A. Hap- 
good an undivided one-fifth of all my mght, title 
and interest in and to the receipt and agreement 
for Fuftv Thousand ($50,000.00) Dollars dated 
March 10th, 1926 and entered into by James A. 
Clayton & Co., as Operator, and E. Shillingsburg, 
as Investor, which said agreement affects those cer- 
tain lands and interests, in the Counties of Santa 
Clara, San Benito, and Santa Cruz, California, pur- 
chased by me and thirteen other syndicate members 
in the name of M. E. Thomas from Miller & Lux, 
Incorporated. 

EK. SHILLINGSBURG. 


IT hereby ratify, approve and confirm the fore- 
going notice. 


NELLIE SHILLINGSBURG. 


[Annexed agreement is identical with Peti- 
tioners’ Exhibit 1 (pages 167 to 170) except 
the difference of the name of the investor. ] 
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Statement of Interest Received, Profits from Sale of Real 


1 Net Income from Farming and Rents 1926 to 1940, Inclusive, as Estate, Miscellaneous Items and Total Gross Income as 


Raneh Partnership Returns of Income Ss by Bloomfield Ranch Partnership Returns of 
Farming A Rents B uae D 
e Profit trom Sate E 

Expenses Profit or Loss Rents Commissions Net Intereat of Real Estate Miscellaneous Total 
$10,877.77 $ 9,314.83 $ 34,041.00 $ 1,327.60 ¢$ 32,713.40 $ 10,141.34 $ 61,268.38 $ 298983  $ 97,798.62 
32,519.98 24,902.96 4,842.15 14,150.37 6,678.23 2,954.52 3,722.31 
36,867.36 13,736.05 14,788.17 752.98 14,035.19 14,338.68 44,190.88 1,996.13 60,824.83 
39,636.07 8,980.17 32,304.69 1,602.75 30,701.94 20,168.27 149,106.12 2,889.84 193,886.00 
24,358.75 4,411.02 35,870.31 2,069.87 33,800.44 17,408.08 53,939.75 3,638.62 113,197.91 
12,740.50 1,585.22 27,977.37 1,398.85 26,578.52 14,672.86 3,372.27 1,344.50 47,553.37 
13,418.49 11,577.97 25,270.24 4,080.39 21,189.85 10,406.38 7,641.66 951.57 13,325.17 
10,085.39 6,999.19 33,825.54 13,948.55 158.31 40,933.21 
9,414.81 12,085.99 39,008.90 *3,194.72 35,814.18 9,306.98 607.91 1,012.95 57,612.19 
11,533.66 7,177.64 34,487.13 11,999.98 127.36 480.45 39,917.28 
11,768.27 2,977.29 58,929.21 2,922.81 56,006.40 12,164.27 733.07 420.14 66,346.59 
18,559.18 11,450.59 52,695.95 2,655.91 “50,140.04 3,284.35 327.63 42,301.43 
12,006.74 6,181.38 39,142.97 1,957.01 37,185.96 2,121.76 272.08 88,55 33,486.97 
13,435.72 5,253.22 45,104.53 2,256.93 42,847.60 1,247.19 331.36 280.93 39,453.86 
806.07 10,733.04 1,926.97 50,929.57 2,546.29 48,383.28 1,043.29 47,499.60 
$267,955.73  $ 92,396.03 $456,062.91 = $ 26,766.11 $502,551.62 $156,402.85 $311,766.93 $19,533.97 $897,859.34 
(Net Loss) Less Loss on Farming 92,396.03 . Less Taxes Paid.......... 294,722.76 
$410,155.59 ——= 
on original copy.] Less Taxes Paid perSheet attached 224,722.76 $673,136.58 


$185,432.83 
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Statement of Taxes Paid During 1926 to 1940, 
Inclusive, as Shown by Bloomfield Ranch Part- 


nership Returns of Income 


PETITIONERS’ EXHIBIT No. 13 


Investment and Sales 


$ 30,147.17 


24,782.72 
20,189.50 
20,993.33 
24 862.85 

8,054.96 
Te qgetG 
10,130.24 

S713 oi 
12,516.44 

8,618.05 


~ 10,659.98 


9,604.41 
10,770.33 
10,505.01 


males to and imchidine 1940.22.21... $1 474,243.06 
Purchase Price 
Investors eontributed ....... $700,000.00 - 
Borrowed from Bank of 
Mi el ene 2, ee eee 350,000.00 
Borrowed from Miller & 
| Dis Gamat Ate Wt eat Re ee A, 235,000.00 = 1,285,000.00 


Gain to and including 1940 


$ 189,243.06 


NS SICIILC SI Ta eais Ip) 7. 0S) So Eo ee 10,850.00 
Bee oTURe MI RP OE eee nine wre ee ere 5 ba Sa os soc cach 3,000.00 
SSF ers eit a a 8 eee ee 20,435.00 
be CMMI eS pete ees Nee 318,315.00 


Total Gain 1926-1944, inclusive... 
IU SEES eater 0 i ta) ueeeeeenmeteeenn reese cr 
About 1,500 acres remain unsold. 


$ 541,843.06 
$ 38,703.07 plus 


& RESPONDENT'S EXHIBIT A 


_ sa a i 


Yr. _ ACCEPTED 
22 paprneRSHIP RETURN OF INCOME 1940 


Do Net Use This Spann (To be Filed Alse by Syndicates, Pools, Joint Veutares, Et.) a 
Ceulions's a 
=a For Calendar Year 1940 _— 
\ File Code ___ 
~" ox becal yout bagiusing 1940, nad ended __.___-, 1941 971794 
\ | rn rar nt sh st day men erin eds ofS SES =) — Setial Ne 
Kt CANT PURE Neneh OSERNED OSRRES OF WCAG - 
— 4 : BAY : =f 
oor RANCH Dees Reserved) 
A Pp y (QName) 
Af ____.34 WEST SANTA CLARA STREET 
Garant ead wamber) 


SAN JOSE SANTA CLACA__CALIFORNIA 
Pest cfc) (County) Get. 


@) 

(c) Cost of labor, supplies, ete << 
(d) Total of lines (a), (6), and (c) 
a tah Oy nd Qt 
3. Gross profit (or loss) from business or profeseian'GtemIjminus item 2) 
4. Income (or loss) from other partnerships, syndicates, pools, etc. (date seperately name, oddrem, and exsoust): 


2 (ae eer ener ae 
5. Interest on bank deposits, note, corporation andy te. (excep interest to be reported in 


6. Inset on tre free eovenant bonds upon which a Federal income tax was paid at source —— 
7. Interest on Goveremsent obligations, <\c. SSNS 
z 


9, Rage 
0. a pete ni 


e i 


ee ae 
. Selari for partners)_———_____—-- 


———— ———— a ees eS 


eee. Henitery. or political subdivision thereof, or the District of Columbia, or 


4 U2 i. ll. re eee 
Obligations issued under the Federal Farm Loan Act, or under such Act as amended 
ffenestr 1917 
ee 


tine oie On 


® Toul od tne ( aad column 3 (enter as item 7, page |) 


Schedule B-—GAINS AND LOSSES FROM SALES OR EXCHANGES OF PROPERTY OTHER THAN CAPITAL ASSETS. Geo bnstrerien 16) 


1. Expemse of sale and cost 6. Deprerietion allowed (or Titties 
: 5 Gives iien pi 4. Cost or other d oubeo- of feo (ashame 3 
1. Kind of preperty 2. Dete acquired Cae ruled, Lo gieltesen rar vin crhame 6 sno the 


I 


it tha si p<) — 2... os 


Stole the family, fiduciary, or business relationship to you, if any, of purchaser of any of the above lems: 
If any of the above items were acquired by you other then by purchase, explain fully how ocquired: 
Schedule C.—TAXES. (See Instruction 18) 


i eS 


ice (Gamer deen OSpage |e EE ee 


Schedule D.—-BAD DEBTS. (See Instruction 20) 


1937 Ba] scowl = 
1938 i a ae | eee 
1939. ee ee ee, eee ee ee || | eS 


Lee | a a, eS ee ee ae 


NOTE.—Check whether deduction cleimed represents worthless debts charged off [], of is an addition to a reserve D. 
Schedule E.—DEPRECIATION. (See Instruction m1) 


Schedule F EXPLANATION OF DEDUCTIONS CLAIMED IN ITEMS 17 AND 23 


1. Team Ne 2. Explanation = es 2. Exphnation (enti) 3. Amemet (oastsnend 


Schedule G.—NONTAXABLE INCOME OTHER THAN INTEREST REPORTED IN SCHEDULE A. (See! instruction 
“ ’ - L Sears of some 3, Nature of fasame 3. dew 
ee ee 
teen mee een a nae tonne en te ee. 


Drainage 
Supplies 


Tractor Hire _— 
SCHEDULE F DEPRECIATION 
KIND OF PROPERTY DATE COST DEPRECIATION BALANCE 
ACQUIRED ALLOWED COST 
ing Plant and 
Pumps Various $7439.96 $3135.78 $4304.18 
Feb. 1938 1031.38 75.69 955.69 
Various 17121.91 11129.92 5992.09 
Various 27068.99 18037.17 9031.82 
May 1935 981,04 224.76 756.28 
er Lines, 
tors,Equipment, 
Various 3416.90 1534.17 1382.73 
urface Pipe June 1940 646.84 646.84 


Various 
5 yrs. 


arr —- ——! 
» — 2 : 


Total net shorttities capital gain or loss (enter in line ], column 2, of oarmmery below)... eeu sd $. alli, il 
LONG-TERM CAPITAL GAINS AND LOSSES—ASSETS HELD FOR MORE THAN 18 MONTHS BUT NOT FOR MORE THAN 24 MONTHS 


H F a Net or hess to be takem imte eccount 
eho ene stiles tebe ete ame tra ether pertnerehins and “onrmaca 


1. i a. a eee 
amount of gain of lors thows in colmma 4). $s ow 3 | 
2 Tosbed term capital gain or loss (ester ia column 4, a 


Schedule J, amount of gain or foes sbown in colean {).....__'$__._._______|.__-|8 


pacer |e /p | ae | 


State the family, fiduciary, or business relationship to you, if any, of purchaser of any of the above items: —_____-—..-— 
If any of the above items were acquired by you other than by purchase, explain fully how acquired: . oe .--. 


Schedule I.—CONTRIBUTIONS OR GIFTS PAID. (See Inetruction 28) 


Name and sddrem of arganization 


—— 
ERS" SHARE OF INCOME 
ADDRESS PART 
Baldwin ~ - Rancho Matilija 14 
R. R. No. 2, a vf 
Ojai, California. 
Commercial Building, 1/14 
San Jose, California. 
yton, Executrix? 171 Sunol Street, 14 


San Jose, California. 


& Company ~ 34 W. Santa Clara Street, 1/14 
San Jose, California. 


pays c/o Richmond Chase Company, 3/28 . 
San Jose, California. 
Edith K. Dorrance § 629 Nicks Avenue, 
-_- San Jose, California. 1/14 


-= 
Fiteh and 831 Whipple Avenue, 
: F. Cc {1 » Redwood City, California. 1/56 


. A. Hapgood | 7 48 South léth Street, 


' _ San Jose, Californias. 1/70 
H. 8. Hersman é 4 w@ilroy, California. 1/14 
ve 2 -_- 
‘ en 230 North First Street, 1/14 


San Jose, California. 


cinson / ” 158 South sth 8 5/56 
/ Ban Jose, Caliromttne 

| Be A. R. Patrick a c/o 8. C. Cornet ecutor, 1/14 

a 4 | Salinas iationsl Sine Bldg. 

- » California. 


ey : 
“Sar a Company _. 62 West San Fernando,Street, 1/14 
jgBan Jose, California. 


4. Ler Oy 


398 South 15th Street, 4/70 
oe ao Jose, California. 
1565 Green Street 1/14 


San Francisco, Californis. 


4949 


AMOUNT 
$ 2,250.96 
2,250.86 
2,250.86 


— 8,250.86 


2,250.36 
562.72 


450.17 
2,250.86 
2,250.86 


2,815.56 


2,250.86 


2,250.86 


1,800.88 


basis is used, attach statement describing basis full 
ty ted wd tintin vs Tone 


mae 
6. Did the organization at any time the taxable year o 
directly or indirectly any aa of « foreign corporation of 
J ralding company, &3 oe, dalinell in section 
Pant Revenue Code? Gee “Yes” or “No”) ..No— 


If answer is “Yes,” attach sched whee Se by Instruction | 
i i and 1099 — for t 


1. Date of organization 192.6 ____________— 
2. Nature of organization pool, joint venture, 


3, Was a return filed f If s0,.to which 

Srl pel peer — i ‘beficomss yea —_ 

4, so whether this return was 

5. State whether inventories at the acetal ie 
See as od ee. slink io 


eee ean neenee ena ener ene en a 


wore: 


AFFIDAVIT (See lestraction D) 
es and statements) has been examined by me, and to the bes 


wear (or aff ) thet this return Gincludin ccompan schedul 
my = © and bebef is « true, correct, and on he Fang ee read faith, for the accounting period stated, pursuant to the Inter 
Revenue Te da exthly 


he a ean 
Ses le 


ae ora 


(if this ou faa5ad Gp laralpother person, the following affidavit must be executed) 


AFFIDAVIT (Sev lastracfes D) 
I/we swear (or affirm) thet I/we prepared this return for the organization named herein and that the return (including any 20 < 
and complete statement of all the information respecting the income of the person for » 


schedules and statements) is a true, 
return has been prepared of which I/we have any knowledge. | 
Sabet ad item to bnione rg eS Ont a 
parece prepaticg the rotor 
we 2 J 194.2. ea Re 
lor re ee Gace d bow or emwlaye. if oo) 
Giqnamare cod tale of ofkas ©. o. covenaaans Purrtise errxcs M1787) 


Norary Public tn and for. the Counr fe 
te ff. 
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Breakdown of ‘‘Gross Receipts,’ “Supplies”? and 
‘*Labor,’’ items appearing on the 1940 retuim 
of Bloomfield Ranch 

Bloomfield Ranch—1940 


Supplies 

Bar ee ee a Nel Tags Dy ANTS OU. $1.750.00 
ALASTAIR. 0 er eee nC Gal 
ices. eer aid Sal. AWN o.oo eleceteereecescn 518.97 
“LS EV LDILIIG EAT 2 OA ee 160.81 
LE CTCL Ry ae 1205256 
ep yen tee a ES gn mene ee os cot ee or paler) 
_E PULTE age eo op ee ee Ano 
“TP coamten SiS UAE 8 eae ae rey ec 30.00 
“UP UTTTSE ROO AS C124 1 D2 ge) en 30.00 
LE SCOsGIIS FO Me le. 0 a a ae 9.79 
CLM ete YOUN Wn) @ Wei) 1 eee 59.75 
| RLIEDT i, « Rui Sr ee AES). 60> Ana 18.46 
IMIS PUTT IND 21h 211 ea 3.16 

$4,023.11 

Labor 

ole TL SEAS FTES ence $2.400.00 
TRS LUSTIG se ie te a 13.00 
Bradley Manel (for dryite@ pruieés).......-..---o-------- 22 ot 
TS 10221 2 ge OOcG0 
NU (Chea 5 ee ee 24.30 
1 STC: UT | EE RI cD Ret See 
NL, (COLAC CT Se ae ee Te 343.40 
ee lice ies oc oe ee ee 157.50 
[| ew 2 a eS 5.00 
BUM ML ree cose choco oc danank cavwaetn acttadenUoedanee as Tee is) 
JEL SIEGE vi G Cena a 32.00 
conta Gilet Oe cee oe eS 2Ie8U 
rier imme ete ay ee ce eee 2547 
Clearing and Burning Carnadero Creek............-..------ 214.50 
Paid to Butterfield and Aver for casual) Jabor.............. 152.98 


$3,934.89 
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Income 

Sale OF Seca — weit cele eee. k cree ae $ $32.00 
1939 Beet Bonus—United States Government............ 6.687 .97 
Prunes—UWmitedestves “Goverment <2. .2.2-c2ce ee cece 820.20 
See Cok Any gener ee ee 15d) cla snensalgr ae Npi2a 
United States Government Soil Conservation — 1939 

LCS ae eae ere ee elo | os nee ee pes | 
SRE tele ela TOTES”. 0 soccer tas eae ee eae Se Se oe rene 18.12 
PS IIa Eo SIC ME Se. cr ae ee ere 28.00 


£8,806.07 


REDS PONDENIAS EXHIBIT *C” 


Statement of Farming Expenses for 1927 to 1980, 
Inclusive, and for 1937, as Shown by Bloomfield 
Ranch Partnership Returns of Income 


Year Expenses Total 

1927 General Wxpense <2... € 429.09 
JEON GS ee eRe 870.56 
SLATES) Eig cy apenas 698.60 
JIE eC eigen yeep ay eee ee ae ee 5,982.95 
SSIOU)¢ i CS on on ee eee ES Paved oi 
PSIG) UU UIE) UN OY65 10) | ee ena 147.32 
Discing, cultivating & plowing... 14,684.12 
PGMs oc eee care ack 2 ile 
BP Tyee (UT ooo 2 ccs dce ven sesein nnn 593.00 
Cicaminm Barley foc eccec asec: 545.55 
LON AIUD, = Sve 2 eee eee 64.00 
FETA DUIS oS 0 ae eee 318.00 
Boardetmer bel. 22.2 cst... He Slee 
AN USE ES) UTS ee 3,912.40 
lle SINSi= 0 ESS Pe ae en 45.30 


PEDO oS er 705.90 $32,519:98 


Year 


1928 


1930 


Commussioner of Internal Revenue 


Expenses 


MOL Sok coee esas 


Telephone and General Expenses 


Insuranee 


Commission 
Wiscine 22s... 
ine 
Sacks and Bags 
Seedme a... 
SPT UL CLV ree acs 


Harrowing 


[Elle ae eee ee 
Se ace: 
PINTO 4.2... cc 


Threshing 
Harvesting 


Board for Help 
noo 4 mania ee os 


Gay els 22 eee. 
Recleaning Seeds 
MeO ceases, 


General Expenses 


Telephone 


Supplies and Repairs 
Squirrel Poison 
Attorney fees 


Labor—plowing, discing, ete....... 


POrger --....-:.-.-- 


Cel) 2 aaa 
Supplies ....--....- 
WROWPATS  ...c...22.050 


Cita 


Insurance 


ST IOS: cccece-s 
General Expenses 
Commissions 
Light and Power 
Automobile Expense 
Attorney fees 


$ 9,866.52 
312.20 
1,398.36 
1,030.78 
ST 
5,188.57 
9375.38 
409.75 
300.00 
515.73 
1,050.00 
198,30 
701.80 
2589.00 
707.50 
499 95 
2,166.30 
406.71 
750.14 
66.78 
50.00 
196.00 
2,058.97 
COE Gs 


$ 266.25 


168 65 

24 199,84 
SO i] 
3,595.07 


$11,061.15 


1,324.90 
3.629 41 
698.40 
1.530,74 
318.15 
216.00 
5,580.00 


JS, 


Total 


436,967.36 


a 
e 


1,636.07 


be Ag 
Me) 
om 


cy 


$24 358.75 
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Year 


1937 


Bloomfield Ranch, 


Expenses 


Light and Power 
Manel Supplies .......:...2 


Chamber of Commerce dues........ 


a [RUT 02 tee nee ee ee eee near 
CCOGNAINISSTOMS: ooo. eesecseccses 


General Expense 


WiSirance “ccc. cee 
Wee et pee ee 


Total 
173.10 


3,305.23 


50.00 


900.05 


RESPONDENT'S EXHIBIT ‘*D” 


Statement showing total Disbursements 


to Investors 


To each unit of the Bloomfield Group there was 


returned the original capital invested and the profits 


arising from sales, rents, farming operations, ete., 
as follows (Letter Clayton & Co.. May 31, 1945): 


Date of Distribution 


Amount of Distribution 


ellen POG) theo) |] (0124 Saale ee Rese eer $4,000.00 
PSUIWEON DES TiAl) SEES | Jee ao ene eee en no 1,500.00 
eNO EE A sc cence eeuctedcnccueedueudevserdessceaeret 2,000.00 
USS) Tillie 23°65 Sea ite en eon eet mR Ne 1,000.00 
PS DTUT hse: 29 Pe ee ee ee er 4,000.00 
MepLenier GOO 6.2... 2 csaes2 gu antic cctectenoes 1,000.00 
DCT eS, 2, | ls one OE een Sree 6,000.00 
DePalma) SO). cect seer les ose cas sess+enssseceueees a: 7,900.00 
TETRA P23, 1 58) |S ne e 2,000.00 
WSeerimene Oi yO) ec. kes ects aceeerteclavesies 1,500.00 
December SO USO ooo. ccc ccceceleccsansseccnccacathentees 750.00 
lenUU bey iy seemed) ilk ook 2-2 <cacuoy sancacsdcecseosaeiacess2se2 2,009.00 
Vitis Cem sg occ cra cuavna van va Ssueeseacvecdeecscceaes 1,000.00 
POL E/D) OUST 220 1:2 Re es 1,009.00 
IUSLEWTCCEN Daa ILENE 52ec SS 2,000.00 
AISI ise | ESS 5) 2 ee 2,000.00 
WG El acca ce cance eacetaavenivics seems 3,000.00 
TED RSI GS AGED) CS 29 07) 98 94 [5 ee 2,000.00 
Wes yates rem 2 PN os ocala ec eee cccee cw accecacs 7,000.00 
DOSEN N Cn AGG 11) 210 see een 2,500.00 
Ie elm ieicweliceam Wot) eeeet ee fe eee ad ca. 2,000.00 


June 28, 1937 


2,000.00 
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Date of Distribution 
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Amount of Distribution 


ON OTe 5M a ee $ 2,000.00 
JE OI TOBUES? Gi SR ene 2,000.00 
[DS COTBIE Yet 2) Fe eee eC 1.909.00 
PTE t ee MN ccs cs cacdexeneedccinsaleceuns 500.00 
DACP SLOP 25) 3 5s) ae 2000.90 
Dyeing enh = IR, 51S) 1 0 ESS Ss eee nee 2,000.00 
|DRepercrapll aera «257° ©)|'912 1) | Se Se See ae 2,000.00 
JIG ET To AY Eie 22a, 10 5 2 000.00 
STDOUT 2 NOS 2s eos 2,000.00 
[DITTO Bi TC 2 2 15) 6 ae ae 25,000.00 

SIEOTG aI. See nother Ret ae pr $98 250.00 
TNC FOr SUG Tate og 291 hh (<n er $1,375.500.00 


RESPONDENTS BXHIBET * 

Items shown in column headed ‘ Miscellaneous”’ 
in Petitioner’s Exhibit 12 inelnde the following 
items as thev appear in Jneome Tax Returns for 
the vears 1926-1939: 


Tiems is 


shown in 


Items shown 
in Income Tax 


Returns Exhibit 12 

pe meme Mes COU MCLER isccwccceccecccctcecenee - 169700 
Miscellaneous items. ..................-- 1,232.14 & 2989.89 

TI GG S55 2714 
Miscellaneous Income ................-- 240.07 9 954.52 

MV PS LWGUATIGCO. .o.cc-oc-cceeeoonrsevetseceeseceeecse 271,24 
PITSCRUIATICONS 222i ooooncoccccc cece rence 1,724.89 1,996.13 

ee OR none kao hicvcedeceeecdbceae 2 047.49 
Miseellaneous Ineome .................. S42 30 2 889.84 

EU 20S (en 1,703.54 
Miscellaneous Income ..............---- 1.93554 3,638.62 

1931 Miscellaneous Ineomce .............----- 421.24 
GBR phe 2 eee 923.26 1,344.50 

TMS! 2 US ee 11.05 

WYISUITAINGE seco cecs socewcccx sce secuveecuaweesss: 244.80 
Miscellaneous Income ...............--- 695.72 951.57 
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1933 
1934 


1935 
1936 
j937 
1938 
1939 


Bloomfield Ranch, et al., vs. 
Ttems shown 
in Income Tax 
Returns 
co prev eves E10 (Cel) 01 ee ae gee ey oe Mr 
IV se PAIVC OES: vo-c25.e-ceesid ees eseeccaedes Si iecat 
UT RESAU TAC! eae lee ee SO roe: 
AUS aes oo ene eee eI 56.96 
ecorein@ (fees) sie ocsc eo: 253.20 
Mises lanes: TiC ONi6  ccccc ens doce cncsanccenceeevtesosuadaes 
IVERSON INCO IGS oI TNGOVINCR 3 eye danans sia ncevecs den ccets-aczeen tase 
Moscelamecus Income 2..022..:.8.. neice 
SACOG EO eee te er eens arene 
LESS HUI Fo ai ee eS err Pr ee are De 
Total 


Items as 
shown in 
Exhibit 12 


$ 158.351 


DA OBS 5 


480.45 
420.14 
327.63 

88.55 
280.93 


$19,533.97 


In The Tax Court of the United States 


Docket No. 5007 


BLOOMFIELD RANCH, et al., 


Petitioners, 


VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


STIPULATION OF FAGTS 


It is stipulated that: 
Miller & Lux, Incorporated, a corporation (here- 
inafter sometimes called Miller), owned 21 separate 
parcels of land, substantially all ranches or raneh 
lands in the Counties of Santa Clara, San Benito, 
and Santa Cruz, California. The tracts were widely 


scattered, the distance between the most northerly 
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tract and the most southerly tract is about 14 miles, 
and the distance between the most westerly tract 
and the most easterly tract is about 13 miles. The 
21 ranches contained about 27,500 acres, consisting 
of lands suitable for various purposes about as 
follows (though they had not all been used for those 
purposes): hay lands, about 1,500 acres; grain 
lands, about 3,000 acres; vegetable lands. about 
2,500 acres; orchards, about 200 acres; orchard land, 
about 700 acres; vineyard land, about 200 acres; 
flat pasture, abont 300 aeres; hill pasture, about 
14,000 acres; forest Jands, about 3,100 acres; river 
bottoms, about 400 acres; swamp and ae 
lands, about 1,400 acres; industrial lands, about : 

acres; land in the Citv [235] of Gilroy, about p 
acres; and land in roads, about 69 acres. ‘These 
properties were sometimes known and referred to 
as the Bloomfield Ranch. Miller operated the prop- 
erties as one going concern, on which it handled 
thousands of cattle and produced much of the feed 
consumed by the cattle, maintained substantial feed 
yards upon the properties and fattened cattle there, 
and frequently employed as many asx 200 men to 
attend to the cattle, farming operations and other 
work upon or connected with the various properties. 

It became known at about the beginning of the 
vear 1926 that these properties were for sale as 
a whole. 

James A. Glayton & Co. (hereinafter sometimes 
called Clayton) is a corporation, organized under 
the laws of the State of California, in the year 1903, 
and having its principal place of business in San 
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Jose, Santa Clara County, in said state. It is en- 
gaged in and doing business as real estate agent 
and broker, The business was founded by James 
A, Clayton in 1867. About 1880 a partnership was 
organized, consisting of James A. Clayton and his 
two sons. Thereafter, the company was known as 
James A. Clayton & Co. and did business in San 
Jose as real estate agent and broker until the or- 
ganization in 1903 of said corporation, which ever 
since then has been and is how carrying on the 
same business. 

Clayton found the original investors in the Miller 
properties, each of whom, together with Clayton, 


A 
wv 


- 


bi 


contributed $50,000 for that purpose. They were: 
Florence G. Baldwin, 
John R. Chace, also known as J. R. Chace, 
Willis 8. Clayton, also known as Willis Sher- 
man Clayton, and as W. 8S. Clayton, [236] 
James A. Clayton & Co., 
Arthur D. Curtner, also known as A. D. 
Curtner, 
Johm) P. Dorrance, also known as J. 


Dorrance, 
Hugh 8. Hersman, also known as H. 8S. Hers- 
man, 


George H. Osen, also known as Geo. H. Osen, 

Alfred L. Parkinson, also known as A. Le- 
roy Parkinson, and as A. L. Parkinson, 

Andrew R. Patrick, also known as A. R. 
Panel, 

Warren L. Holmes, also known as W. L. 
Holnes, 
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Thomas Scoble, also Known as Thos. Scoble, 

Elias Shillingsburg, also known as E. Shnill- 
ingsbure, and 

Samuel Weinstein. 

The following changes in the investors’ interests, 
and no other, have been made since the original 
agreements were issued: 

(a) John KH. Chace died on September 2, 1951. 
His interest was distributed to his son John Derrol 
Chace, who is also known as J. D. Chace. 

(b) Willis 8. Clayton died on August 23, 1940. 
His interest was distributed one-half to his son 
Willis Sherman Clayton, J1., and one-haif to his 
son James Bradley Clayton, who transferred his 
interest to another of the investors, Florence CG. 
Baldwin, his cousin, who transferred 1¢ to James A. 
Clavton & Co., another of the investors. 

(ec) John P. Dorrance died en March 9, 1928. 
His interest was distributed to Edith Kirk Dor- 
rance, his widow, who thereafter died and her in- 
terest was distributed to John Kirk Dorranee, their 
son. [237] 

(d) George HT. Osen, on Fehrnary 17, 1941, trans- 
ferred his interest to himself and George A. Osen. 
his son, as joint tenants. George A. Oxen thereafter 
died, and George H. Osen, by right of survivorship, 
now owns the entire original interest. 

(e) Andrew R. Patriek died on May 20, 1935. 
His estate is still in probate in Monterey County, 
California. S. C. Cornett, who is also known as 
Sigurd C. P. Cornett, is the duly appointed, quali- 
fied and acting executor of his will. 
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(f) Wearren Li. Holmes, on August 10, 1928, 
transferred his interest to San Jose Hardware Com- 
pany, a corporation, which was owned by him and 
his father. 

(¢) Thomas Scoble, on December 13, 1927, trans- 
ferred to another of the investors, Arthur D. Curt- 
nev, a one-half of his one-fourteenth interest, and 
to A. Leroy Parkinson, another of the investors, a 
one-fourth of said interest, and to Harry H. Fiteh, 
who was a parnter, in the automobile business. of 
Investors George H. Osen and Arthur D. Curtner, 
a one-fourth of his interest. Thereafter, said Harry 
H. Fitch died, and his one-fourth of said one-four- 
teenth interest was distributed to Rose L. Fitch. 
his widow, and Margaret F. Covkendall, their 
daughter, share and share alike. 

(h) E. Shillingsbure transferred on May 26, 
1926, to A. A. Hapgood, also known as Alfred A. 
Hapgood, with whom he had been long associated 
in business investments, an undivided one-fifth of 
his undivided one-fourteenth interest. E. Shillings- 
burg died on January 18, 1932, and one-half of the 
remaining four-fifths of his one-fourteenth interest 
was distributed to his widow, Nellie Shijlingsburg. 
The other one-half of said remaining four-fifths of 
said one-fourteenth interest was distributed to said 
Nellie Shillingsburg for and during her natural 
life, to use the rents, issues and profits thereof, and 
at her death to go to her daughters Anne Thomp- 
son, Margaret Leaman and Sarah Shillingsburg 
(who is now Sarah Shillingsbure Barry), share 
and share alike. 
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(i) Samuel Weinstein died on September 26, 
1938. His estate is still in probate in the City and 
County of San Francisco, California. Ellen Wein- 
stein is the duly appointed, qualified and acting 
executrix of his will. 

The investors and their respective interests in 
the investment now are: 

James A. Clayton & Co., 1/14 plus Y of 1/14; 

Florence G. Baldwin 1/14; 

John Derrol Chace 1/14; 

Willis Sherman Clayton, Jr., 44 of 1/14; 

Arthur D. Curtuer 1/14 plus Y% of 1/14; 

John Kirk Dorrance 1/14; 

Rose L. Fitch 4 of 1/14; 

Margaret EF. Coykendall 14 of 1/14; 

Hugh $8. Heisman 1/14; 

Alfred A. Hapgood 1/5 of 1/14; 

George HTH. Osen 1/14; 

Alfred L. Parkinson 1/14 plus '4 of 1/14; 

Estate of Andrew R. Patrick, deceased, 1/14; 

San Jose Hardware Co., 1/14; 

Nellie Shilingsbure 14 of 4/5 of 1/14; [239] 

Anne Thompson, Sarah Shilhngsbure Barry 
and Margaret Leaman, 14 of 4/5 or 1/14 subject 
to life estate of Nellie Shillmesbure, their 
mother ; 

Estate of Samuel Weinstein, deceased, 1/14. 


Clayton, with the sum of $700,000 contributed by 
the investors as aforesaid, together with $350,000 
borrowed from the Bank of Italy (now Bank of 
America N. T. & S. A.), and $235,000 borrowed 
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from Miller & Lux, Incorporated, bought the 
Bloomfield Ranch properties, taking title thereto 
by three deeds from Miller & Lux, Incorporated, to 
M. HK. Thomas, each dated March 3, 1926, each con- 
veying the land in only one, and a different one, 
of said three respective counties. The moneys were 
so borrowed as above mentioned upon notes signed 
by M. k. Thomas, secured by appropriate deeds of 
trust of Bloomfield Ranch lands, one to the Bank 
of Italy on a portion of the lands, and the other 
to Miller & Lux, Incorporated, on a different poi- 
tion of the lands, and the three deeds and two 
deeds of trust were recorded in the respective coun- 
ties, in which the lands affected by them are sit- 
uated, on March 10, 1926. M. KE. Thomas, in whose 
name the title was taken, is a single woman who 
was then and ever since has been and now is em- 
ployed by Clayton. Title was so taken in her name 
as a convenience. She has no actual interest in the 
property. 

Clayton began selling the lands as soon as they 
were purchased. Sales were made from 1926 to 
1940, inclusive, as follows: [240] 


Year Sales Acres Received 

PA eRe ea <2 44 11,489.700 & 635,920.90 
JID EN gp aerioeenn 3! tae ats) 6,757.437 344,568.96 
(Ue eee all 4.430.870 149,822.00 
ILS RA epee eee ve 447.969 180,308.70 
GUS 1 yaaa a week eae 1D 1.702.714 141,705.50 


135 24,828.690 $1 452,526.06 
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Year Sales Acres Received 

Carried forward ........ 135 24.828.690 $1,452 326.06 
IGG th eee esa eee 6 23.684 8,698.00 
SV eee eta 2 14.884 4,988.00 
1 DYES oie ancien eles None None None 
1 oe ee eee enere) ene None None None 
jc SESS ee eee = Be ] 3.440 831.00 
iL RESUS ieeaeeeteecet a aamernr teenheo ta 1 16.417 4,100.00 
ee ee ee: None None None 
SUSE SOs 5 Aeneas a pence Barr il 2121 1,500.00 
SR a eee ee ere Dea 1 Lots 1,800.00 
OSU ee None None None 


147 24.889 .236 $1 474,243.06 
The effect of the depression was such that while 
by the end of 1930 over 90 per cent of the acreage, 
viz., 24,828 acres, had been sold for $1,452,326.06, 
during the next ten vears 60 acres only were sold 
for $21,917.00. There would have been no sales in 
1935, 1938, 1939, 1940 and 1942 were it not that the 
land that was sold was required for rights-of-way 
for public purposes. 
O. Kk. CUSHING, 
EUSTACE CULLINAN, 
DELGER TROWBRIDGE, 
Counsel for Petitioners. 


cd PP, WHENCIIEL, GM. 
Chief Counsel, Commissioner 
of Internal Revenue. 


[Endorsed]: Filed July 10, 1945, [2414 
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STIPULATION OF FACTS 


Stipulated that the items shown upon Exhibit 
“EH”? may be suunmarized as follows: 
1. The following items are values set 


up for depreciation purposes only 
and are not expenditures. 


FOraine avareli@ise ...<c<.-s.0c.--c.-scs5 $10,000.00 
Hearne? PUN Ce ce coos ase 20,000.00 
‘2 DR Sees hcl 29 ee UIE OIE ein aence! 550.0) Po0.oGa, 20 


2. Expenditures: On pumping plants 
(Gineluding wells, motors and 


J E10 eal TTT ec PR ee ce era $37,903.55 
Repairing and rebuilding — tank 
dames aid) TatitS 2.2 2esecc- 2d... 0ce 602.44 
Houses, roofs and repairs................ 2,420.00 
CEC |S) 0 ee De 981.70 
MOM eo es coe ee 1,031,235 5,035.52 
ESTs Ment cea it, ee a ee ee & 1392.25 
Pommemerc apie |G <2. enka ceed 981.04 
pS IODEJEUCC [011131 ee he ee ae eae 1,646.84 2627.00 
JBUCRES ESS 2a 2 a ee eee Oe 400.00 
ASITesho 8001 ce 653,02 
$48,012.56 


Of the sum of $87,908.55, $8,267.63 represents 
expenditures on pumping plants, including wells, 
that were on the premises when purchased from 
Miller & Tax, Incorporated. | 
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Wells were acquired and disposed of as follows: 


Ttem Number 
On land when purehased.......... 9 
Drilled after purchase.............. Uy 
Drilled by purchasers and ac- 
quired by foreclosure............ 3 
rede tenant...............--.... il 
33 


Sold 


Copies of the account in the 
Exhibit 11 were distributed to the investors from 
time to time generally but not always bimouthly. 


js/ O. kK. CUSHING, 

Py HUSTACE ClILbLINAN. 

/38/ DELGER TROWBRIDGE. 
Counsel for Petitioners. 


Oper- Worth- 
ating Dry Hole tess 


3h ae 
pees 5 


18 5) 1 


form shown by 


/s/ J. P. WENCHEL, TMM 
Chief Counsel, Bureau of 
Internal Revenue, 


Counsel for Respondent. 


[Endorsed]: Filed July 20, 1945, [243] 
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[Title of Tax Court and Cause. ] 


MEMORANDUM FINDINGS OF FACT 
AND OPINION 


Harron, Judge: 


A partnership income tax retuin was filed for 
Bloomfield Ranch for the vear 1940. The respondent 
has held that Bloomfield Ranch is an association as 
defined in section 3797(a)(3) of the Code, and that 
it is therefore taxable as a corporation. That de- 
termination has resulted in 2 deficincy in mMceome 
tax and declared value excess profits tax for the 
year 1940 in the respective amounts of $6,646.60 and 
$4,159.58, The general question is whether Bloom- 
field Ranch is an association taxable as a_ cor- 
poration. 

The partnership retum was filed with the col- 
lector for the first district of California. [244] 

The record consists of stipulations of fact, testi- 
mony and exhibits. 


Findings of Fact 


The stipulations of fact are adepted as part of 
the findings of fact, and are incorporated herein by 
reference. 

The petition i this proceeding is filed under the 
name of Bloomfield Ranch by James A. Clayton & 
Co., and others, whe describe themselves as partners 
and co-owners of ‘‘ Bloomfield Ranch.’’ 

The issue relates to real estate, later referred to 
as Bloomfield, located in California, in the counties 
of Santa Clara, San Benito, and Santa Cruz, com- 
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prising 21 separate pareels of land, which were 
owned, originally, by a corporation named Miller & 
Lux, Inc. The 21 parcels of land contained about 
27,500 acres, which were suitable for various agri- 
cultural purposes, of which some parts were river 
bottoms, forest lands, swamp and overflowed lands, 
Jand in roads; and 42 acres were located in the city 
of Gilroy. The tracts were widely scattered; and 
the distance from north to south was about 14 
miles; and, from east to west, about 13 niles. Miller 
& Lux had operated the properties as one going 
concern for raising cattle and feed, and for con- 
ducting some farming operations. Thousands of 
heads of cattle were handled, and as many as 200 
men were emploved, at times, to attend to the 
eattle. 

The properties above described were sold on 
March 10, 1926, under the following arrangements: 

The president of Jaines A. Clayton & Co., here- 
inafter called Clavton Company, induced thirtecn 
customers of the company to jom with the company 
in the purchase of the above described properties. 
Clayton Company, a California corporation, has 
been engaged in the business of real estate [245] 
agent and broker since 1903. Clayton Company and 
thirteen individuals advanced $50,000, each, or a 
total of $700,000 cash. They formed what they called 
a “syndieate.”’ The only ‘‘agreement”’ of the parties 
was represented by fonrteen separate written in- 
struments, identical in terms, which were signed by 
Clayton Company, designated as “Operator”: and 


tomw 


. eae A ’ oy \ 
each person who contributed to the fund of SaOmCO0, 
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9 


desionated as Investor, The agreement, seom- 
prised of the fourteen separate mstruments, ac- 
knowledged receipt of $50,000 by the Operator for 


the purposes and upon the terms stated. 


The purposes and terms set forth i the instru- 
ments of agreement, which are incorporated herein 
by reference, are briefly as follows: 

1. The Operator, Clayton Company, was to 
use the entire fund contributed by the Invest- 
ors, and other funds borrowed by the Operator, 
to purchase the several tracts of land, com- 
prising about 27,000 acres, frem Miller & Lux. 
Titles were to be held in the name of an em- 
ployee of Clayton Company, NI. E. Thomas. 
However, it was provided that titles could be 
held in the name of Clayton Company, or of 
ally person, corporation, or concern, and that 
the Operator could have titles conveyed to other 
persons, corporations, or concerns in trust for 
the fourteen Investors. The purpose was for 
‘the profitable resale’? of the lands. 


(9) 


2. ‘Phe Operator was enipowered to ‘“‘scll, 
convey, hold, lease for one season only, or in 
any otherwise deal with and treat said proper- 
ties as the sole and absolute owner thereof in 
fee sunple, and without let or hindrance from 
the Investor, or any of the Investors, less than 
the full mamber therent.“ hut it could not “ex 
change, encumber, nor lease except as above 
specified, nor sell the tres, wood or improve- 
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ments off frem said property without the con- 
sent of the Investors.’* The Operator could 
mnenr costs and expenses in connection with 
‘acquiring, holding, renting, selling, or pro- 
teciting of said properties’’ as it should deem 
proper. 


3. Lhe Operator was anthorized to use the 


moneys received from “sales or renting or 
other sources of said properties,’ for the pay- 
ment, first, of a commission of 5 per cent to 
itself on the gross selling prices of each parcel 
sold; and for the payment of all costs, expenses, 
and charges paid or incurred by the Operator 
in the premises; and for the repayment of all 
moueys borrowed, together with interest. 


4. Hach Investor was entitled to have re- 
turned to him the $50,000 whieh he advanced, 
in whole or in part. in the Operator’s judg- 
ment, but no Investor was entitled to receive 
repayment of his contribution before the prop- 
erties had been converted into cash and all 
charges and expenses had been fully paid. 
When all the properties are sold and all debts 
paid, the Operator shall pay the net proceeds 
to the Investors, in equal shares to each of 
them, their heirs and assigns. It was provided 
that distributions conld be made in equal 
amounts to each Investor whenever the Oper- 
ator had a net amount, after payment of 
charges, of $7,000 or more on hand. 
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5. It was agreed that the Operator should 
receive a commission of $50,000 for negotiating 
and consunnnating the purchase of the proper- 
ties from Miller & Lus, in addition to the 5 


per cent commissions on resales. 


6. Each Investor is entitled to have an ac- 
counting rendered to him, but not oftener than 
once each 60 days. 


— 


7. The agreement of each Investor is bind- 
ing upon his successors, heirs, representatives, 
and assigns. 


On March 10, 1926, Clavton Company paid Mil- 
ler & Lux $1,225,000 for the several parcels of 
land, which were known as ‘* Bloomfield,”” and 
which are veferred to hereinafter as Bloomfield, for 
convenience. Clayton Company borrowed #585,000, 
which with the $700,000 of the Investers made up 
1,285,060, the purchase price plus the Operator's 
$50,000 conmussion. Titles were taken 1n the name 
of M. EK. Thomas, an emplovee of Clayton Com- 
pany; notes were signed by her; and deeds of trust 
were even to two concerns which loaned the bor- 
rowed money. 

When the lands were acquired from Miller & 
Lax, there were leases existing which had been 
made by Miller & Lux, and the land was taken over 
subjeet to the leases. They vielded rents of $34,041 
in 1926. [247] 

During a five year period, 1926 to 1930, mclusive, 
90 per cent of the property, about 24,828 acres, were 
sold for the total sum of $1,452,326. The loans from 
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Miller & Lus and the Bank were paid by the end 
of 1927, At the end of 1930, there remained 2,672 
acres, unsold. 

The depression following the ‘‘crash’’ of October. 
1929, depressed the real estate market, generally, 
and the sales of the property in question fell off 

after 1930. During ten vears, from 1930 to 19-10, 
inclusive, the only sales were sales of 60 acres for 
rights of way for public services, and but for such 
sales, no sales would have been made in 1935, 1938, 
1939, 1940, and 1942. From 1941 to 1944, 1,112 acres 
were sold for $541,843, most of the sales being made 
in 1944. At the end of 1944, 1,500 acres remained 
unsold. 

The 42 acres in the town of Gilroy were sold in 
pareels making up a city block. There was never 
any intention of subdividing this acreage into lots, 
and the Operator refused to sell land in units of 
less than one block. 

From the beginning, in 1926, Clayton Company 
adopted a policy of renting parcels of the acreage 
under leases to rn for one year, subject to renewal 
for another year; and of keeping some of the acre- 
age under cultivation in wheat or barley, until par- 
cels were sold. When lands were sold, tenants were 
moved to other locations. The reasons for renting 
and cultivating the acreage, pending sales, were 
two-fold: To earry the taxes on the property and 
to keep the property from going ‘native, i.e, be- 
coming over-grown with weeds and brwrsln, “Pine 
Operator paid himself a commission for renting 
lands. Income from farming and renting was [248] 
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accounted for separately on tax returns. Farming 
operations were carried on at a loss except in 1930, 
1951, and 193+. 

Krom 1926 through 1940, the operations of Clay- 
ton Company consisted of farming, renting, and 
selling property; collecting rents and payments of 
principal and interest on installment sales; paying 
taxes; disposing of produce raised on farms; and, 
in general, taking care of the financial and account- 
ing aspects of the venture. 

During the 15-vear period, 1926 through 1940, re- 
ceipts of interest totalled 156,402.85; profits from 
sales totalled €311,766.93; gross receipts from rents 
totalled $456,062.91; and miscellaneous receipts 
totalled $19,533.97. The total of taxes for the same 
period was $224,722.76. 

Sales to and including 1940 totalled $1,474,243.06. 
Sales during 1941 to 19.44 inclusive, totalled 

392,600, The total gain over the cost of the prop- 
erties, $1,285,000, aggregates $541,843.06 

Distributions totatlhng $98,250 have been made to 
each holder of the fourteen units, totalling 
$1,375,900, which represents return of the original 
&700,000 capital plus profits from all operations. 

When all the acreage was purchased in 1926, 
Miller & Lux had put in nine wells and nine pump- 
ing units for pumping water. After 1931, when 
Clayton & Co., and some tenants, turned to truek 
farming, wet farming; and when dry vears reduced 
the level of water in the ground, Clayton & Co. put 
1m some wells and pumps. and made some repairs 
to existing wells and pumps, at a total cost of 
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$37,903, of which sum $8,267 was spent on the 
Miller & Lux wells and pumps. [249] 


There have not been any exchanges of the Bloom- 
field property, nov reinvestments in other property. 


Frazier O. Reed, president of Clayton Company, 
managed the operations. He discussed progress with 
the Investors when he saw them, individually. He 
called them all together to meet on three occasions 
to discuss income tax problems. 


There were originally fourteen Investors and each 
had a one-fourteenth interest in the venture. Since 
1926, changes have occurred in the Investors’ in- 
terests due to deaths, transfers, and sales of all or 
part of a one-fourteenth interest, so that tnere are 
now nineteen Investors holding the original four- 
teen interests, some holding less than a one- 
fourteenth’s interest, and some holding a complete 
one-fuurteenth interest plus part of another one- 
fourteenth interest. 


Whenever any changes in interest were made, 
Clavton Company was notified and made formal 
acknowledgment and record of the change im inter- 
ests. The original agreement of each Investor had 
attached to it endorsement of any assignment or 
transfer of all or part of a one-fourteenth interest 
which showed how the transfer of interest came 
about or was made. 


The Bloomfield Ranch Syndicate is an association 
taxable as a corporation. [250] 
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The only question is whether Clayton Company 
and certain individuals constitute an association 
within the definition contained in section 3797(a) 
of the Internal Revenue Code, so as to constitute 
a taxable entitv, taxable as a corporation as re- 
spondent has determined. The taxable vear is 1940. 
There are nineteen petitioners in this proceeding. 

Petitioner relies chiefly mpon Commissioner v. 
Gerstle. 95 Fed. (2d) 587. 

The question must be decided upon the partie- 
ular facts of this case. 

Upon eareful examiation of the evidence, it is 
eonchided that those who made up a fund of 
$700,000 for the purchase of the Miller & Lux prop- 
erty constituted an association, and that respondent 
has correctly determined that there was an associa- 
controlled by Alorrissev v. Commissioner. 296 U. 8. 
344; Helvering v. Combs, 296 U. S. 365: Huron 
River Syndicate, 44 B.TLA. 859; Helm & Smith 
Syndicate v. Commissioner, 186 Fed. (2d) +0; 
Siteee wee, Inc, 39 B.UN. 1970 Nilealiciin 
Commissioner, 96 Fed. (2d) 337; cert. denied 305 
PS. Gaz. 

Petitioners contend that the Bloomfield venture 
was a liquidation operation. On this point, we are 


tion taxable as a corporation. The question is 


required by Morrissey v. Commissioner, supra, to 
look to the terms of the agreement of the parties 
and petitioners are not at liberty to sav that they 
had a narrower or different purpose. Title Insur- 
ance & Trust Company vy. Commissioner, 100 Fed. 
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(2d) 462, 485. All of the parties agreed that about 
27,000 acres of land were to be aequired and held 
for resale. The parties pooled their funds for the 
purpose of acquiring the property and reselling it 
at a profit. The purpose was stated to be *‘ profitable 


ae 


resale.”’ One member of the group was made the 


‘Operator,’’ or manager. It was given power to 
sell, convey, hold, and lease for one season, the 
properties, and to deal with the properties as 
though it was the sole owner; and to Incur expenses 
in connection with the acquiring. holding, renting, 
selling, or protecting the properties as it should 
deem proper. 

The acquisition of property for the express pur- 
pose of resale at a profit is a busmess undertaking. 
Cal sloanect al. 24 13.1.4. 61: afi d., 63 Fed. ad) 
666; Adelaide Park Land, 25 B.T.A. 211; Bing & 
Bing, Inc., supra. The acreage acquired was large 
atidesor vamed character, most of if Ucing Taw 
country land suitable for ranching and farming, 
and 42 aeres being city property. In good times, 
comparatively speaking, as the reeora shows, an 
operation of reselling such extensive holdings could 
not be carried out quickly. but would require several 
vears. The record shows that it required five years 
to sell the major part of the property when the 
veal estate market was good. While the petitioners 
contend that the original purpose was the imime- 
diate resale of the property, thus seeking to bring 
the question at issue, within the holding of the 
Gerstle case, the contention is not supported by the 
facts or the terms of the agreements. Such a large 
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undertaking is not to be compared to that which 
was involved in the Gerstle case. Furthermore, the 
purpose was stated in the agreements to be the 
‘profitable resale”’ of the properties [emphasis sup- 
plied], and there was no provision made about any 
time within which such purpose was to be carried 
out. Also, the agreements contemplated that the 
Operator could hold the property and could rent it 
for one-year terms during periods of holding. <All 
that it was necessary to do constituted the conduct 
of a business for profit. It was necessary to nego- 
tiate many leases to rent portions of the land dur- 
ing the periods of holding; it was necessary to nego- 
tiate many sales and make many conveyances to re- 
scllsine-enmre qereace. ii mwas Necessaly 10 colleg, 
payments of principal and interest on installment 
sales contracts over periods of vears. Clearly, the 
purpose was to make profits by dealing in real 
estate. We so conclude from the evidence. Clearly, 
the venture was not a mere liquidating undertaking. 
See Morrissey v. Commissioner, supra. See United 
States v. Rayburn, et al., 91 Fed. (2d) 162. 

In Morrissey v. Commissioner, supra, the Su- 
preme Court stated that the distinguishing charac- 
teristic of an ‘‘association”’ is that it is ‘‘ereated 
to enable the participants to carry on a business 
and divide gains which accrue from their common 


oiee 


undertaking’’; and that the term ‘‘association’’ im- 
plies associates entering into a joint enterprise for 
the transaction of business. We have here such 
association of persons for the transaction of busi- 
ness. Petitioners contend otherwise, areuing that 
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Cac Hivesvor, separately, was a jrineipal, and 
Clayton Company was his agent. But we regard 
the argument as unsound. Although there was no 
single agrecment, i form, cach instrument con- 
tained identical terms and referred to the ‘‘thirteen 
other persons,” the ‘‘Investors’? who contributed 
‘other sums’*; and each instrument provided that 
Clayton Company was to use all of the stims con- 
tributed by all the Investors to purchase lands from 
Miller & Lux. Also, no Investor was entitled as a 
matter of right to receive any return or repayment 
of lis contribution until all the properties were 
sold and all the debts paid; and all Investors were 
to share equally in the distributions [253] when- 
ever they were made. It must be concluded that the 
fourteen instruments constituted a single agree- 
ment. 

The undertaking was large; it required $700,000 
eash; it involved the purchase and resale of un- 
usually large acreage of land. The venture was one 
which required associates. [t was one, for example, 
that Clayton Company did not care to undertake 
alone. Under the name of ‘tsyndicate’’ Clayton 
Company, itself a member, brought into association 
thirteen others to enable all of the participants to 
eatry on a venture of dealing in real estate and 
sharing the net profits accruing from the acquiring, 
holding, renting, and selling of the property. It is 
concluded that petitioners constituted an associa- 
tion. Morrissey v. Commissioner, supra. The facts 
show that the Bloomfield or Miller & Lux syndicate 
was substantially the same as the Carbarn Syndi- 
cate in Bing & Bing, Inc., supra. 
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Petitioners contend that they were owners of un- 
divided equitable interests in real property, who 
had appointed an agent to sell the property, and 
that while titles were taken in the name of M. E. 
Thomas, she was only a trustee of a resulting tiust. 
Petitioners admit that there was no express Trust. 
This argument is unsound and it is answered by 
the terms of the fourteen instruments constituting 
the agreement of the parties. The instruments pro- 
vided that titles to property were to be taken and 
held by the Operator in the name of M. HK. Thomas, 
hut that the Operator could have the titles conveyed 
to other persons, corporations or eoncemns, ‘or 
otherwise conveyed or held, as the Operator may 
desire, in trust for the said fourteen Investors.” 
Titles were originally taken and held by the Opera- 
tor in the name of M. E. Thomas, and no change 
was ever [254] made. The titles were not held by 
M. E. Thomas in trust. Furthermore, the fourteen 
Investors were not given anv undivided interests in 
the realty which was purchased. They were given 
only the right to receive ‘‘moneys remaining in the 
Operator’s hands’’ after paving all costs, obliga- 
tions, and expenses; they were given the right only 
to have returned to them, at the same time, in equal 
amounts, the whole or part of the sum receipted 
for in each instrument; and no Investor was en- 
tiled, “as or Bieht,” to any pavinent orsrenirn 
“before said properties and the proceeds thereof 
have been converted into eash,”’ and all expenses, 
debts, charges, and commissions had been fully 
paid. From the terms of the instruments it must 
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be conehided that the iiterests of the Investors 
were limited to rights te receive distribution of the 
net profits to be derived from the cperation and 
sales of the land; and that their beneficial interests 
were only personal claims against the Operator; 
and that the Investurs did not have interests in the 
land itself. See Huron River Syndicate, supra. The 
Mare of interests of the Investors serves to dis- 
tineuish this case from the Gerstie case where it 
was held that individuals were joint ventures, and 
the Cirenit Court concluded that they were *‘equi- 
table owners of the property acquired, and that 
their beneficial interests were not merely personal 
claims against the syndicate managers.” See Kil- 
gallon v. Commissioner, supra. It appears that 
petitioners advance the argument here thet Clayton 
Company was a trustee-manager for cach Investor. 
If they do, we must hold in this case. as was held 
in the Kilgalion case, that ‘tthe trustce-manager 
devise by the persons who were financially intei- 
ested in the venture, constituted an ‘association’ 
which was taxable as a corporation * * *.7° £250] 

There remains for consideration the pomt of the 
resemblance of the syndicate im question to the 
corporate form. Of the five salient chaiacteristics 
of an association taxable as a corporation which are 
set forth in Morrissey v. Commissioner, supra, the 
following are found present here: Title to the prop- 
erties was taken by the Operator, Clayton Company, 
for the benefit of the enterprise. The Operator was 
a corporation, and hence, its life was coutinionus. 
it took title to the properties in the name of one 
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of its employees; it had the power to have the title 
conveyed to any other person, corporation, or con- 
cern. Thus there was provision for a successor for 
the purpose of holding the titles. Management and 
control were centralized in Clayton Company. The 
death of the individual participants would not and 
did not cause any change in the constitution of the 
venture. Accordingly, the analogy to a corporate 
form of organization is found here in the terms of 
the agreements which provide for centralized man- 
agement and the continuity in existence of the ven- 
ture ‘‘secure from termination or interruption by 
death of owners of beneficial interests.”"" The owner- 
ship of the beneficial interests was evidenced by the 
fourteen instruments and each instrument was bind- 
ing on suecessors, heirs, representatives, and as- 
signs. ‘Transfers of entire interests and parts of 
interests were actually made by sales and assign- 
meuts; and upon the deaths of some of the original 
Investors, their interests passed to their heirs, some 
of whom are petitioners in this proceeding. These 
transfers and deaths did not affect the continuity of 
the enterprise. Respondent contends that although 
limited ability was not expressly provided for in 
the agreements, liability was in fact limited to the 
$90,000 investment which each Investor originally 
made im the enterprise. [256] Respondent's argu- 
ment has much merit, and the provisions of the 
instruments are such that it is difficult to undet- 
stand how the Investors could incur any liability te 
third parties dealing with the Operator, Clayton 
Company. However, absence of this single feature 
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is ‘‘insufficient to remove the taxpaver from the 
corporate class.’ Jordan Creek Placers, 43 B.T.A. 
131, 185; Huron River Svndicate, supra; Del Mar 
Addition, 40 B.T.A, 833; Bert v. Helvering, 92 
Fed. (2) 491. 

We find that the major and important features 
set out in Morrissev v. Comnissioner, supra, are 
present here, and conclude that the resemblance of 
the svndieate to the corporate form is sufficiently 
substantial to warrant its taxation as a corporation. 

It is held that the petitioners representing Blooim- 
field Svndicate are an association taxable as a cor- 
poration. Respondent's determination is sustained. 

Decision will be entered for the respondent. 

Entered Jan. 31, 1947. 

[Seal] [257] 


ive ax Gomiieor the “Winted States 
Washington 
Docket No. 5007 


POOR TELD RAMCr, et al., 
Petitioner, 
We. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 
Pursuant to the determination of the Court, as 
set forth in its Memorandum Findings of Fact and 
Opinion, entered January 31, 1947, it is 
Ordered and Decided: That there are deficiencies 
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in income tax and declared value excess profits tax 
for the year 1940 in the respective amounts of 
$6,646.60 and $4,159.58. 


EHintered Jan. 31, 1947. 


PSeal] /s/ MARION J. HARRON, 
Judge. [258] 


[Vitle of Tax Court and Cause. | 


See Wa ie, 


Whereas, Estate of Samuel Weinstein, deceased, 
by Ellen Weinstein. as Executrix of the will of 
Samuel Weinstein, deceased, was one of the peti- 
tioners in the above-entitled cause, and said Ellen 
Weinstein died on August 15, 1946, while said cause 
was under submission before the Tax Court, and 
Ellen Weinstein succeeded to the interest of Sam- 
uel Weinstein in the matter involved [259] in the 
above-entitled cause, as appears by the decree of 
distribution in the Matter of the Estate of Samuel 
Weinstein, deceased, a certified copy whereof is 
hereunto annexed; and Wells Fargo Bank & Union 
Trust Co. has been appointed Executor of the Will 
of Ellen Weinstein, deceased, as appears by the 
Letters Testamentary in the Matter of the Estate 
of Ellen Weinstein, deceased, a certified copy 
whereof is hereunto annexed; 

It Is Stipulated that Wells Fareo Bank & Union 
‘Trmist Co., as Esceutor of the will of Mllen YWeme 
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stein, deceased, may be substituted in the above- 
entitled cause as a petitioner, in the place of Estate 
of Samuel Weinstein, deceased, by KHen Wein- 
stein, as Executrix of the will of Samuel Wein- 
stein, deceased. 

(2 OU SEEING, 

/3sf/ BUSTACE CULLINAN, 

/s/ DELGER TROWBRIDGE, 

Counsel for Petitioners. 


J. POAY ENCHEL, LAG 
Counsel for Commissioner. 
So ordered: 


MP oe an [260] 


The annexed instrument is a correct copy of the 
original on file in my office. 


mest. 
Certified Mar. 28, 1947. 
seal] ROBERT MUNSON, 


County Clerk of San Francisco, and Ex-officio Clerk 
of the Superior Court of the State of Cahfor- 
nia, in and for the City and County of San 
araneise: 

By dv) FARLEY, 
Deputy. 
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In the Superior Court of the State of Californa 
in and for the City and County of San Francisco 
Noe 9517 
Dept. 9 


In the Matter of the Estate of 


SAMUEL WEINSTEIN, 
Deceased. 


Il. W. Steinegger, 275 Bush Street, San 
Francisco, SUtter 3500, Attorney for Execu- 


trix. 


DECREE OF FINAL DISTRIBUTION 


The petition of Ellen Weinstein, as Executrix of 
the Last Will and Testament of Samuel Wemstein, 
deceased, for final distribution, coming on regularly 
this day to be heard, and said Executrix being rep- 
resented in court by her attorey, oral and docu- 
mentary evidence having been introduced, and it 
appearing therefrom: 

That notice as required by law has been duly and 
recularly given of the hearing of said petition; and 

That Samuel Weinstein died testate in the City 
and County of San Francisco, on the 26th day of 
September, 1938, and was at the time of his death 
a resident of said City, [261] County and State and 
left therein an estate consisting of personal prop- 
erty; and 

That Ellen Weinstein was named in the Last 
Will and Testament of said decedent to serve as 
Executrix thereof without bond and was after pro- 
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ceedings duly liad for that purpose on the 30th day 
of November, 1938, appointed Executrix of the Last 
Will and Testament of said decedent, and forth- 
with qualified as such, and ever since has heen and 
now is the duly appointed, qualified and acting 
Executrix of the Last Will and Testament of said 
decedent; and 

That thereafter and at the time required by law, 
notice was given to the creditors of said decedent 
and of said estate and an affidavit showing due 
publication of said notice in ‘the Recorder,’ which 
said affidavit contains a copy of the notice and 
states the date of its first publication, has hereto- 
fore been filed with the Clerk of the Court within 
thirty days after the completion of the publication, 
to wit: on December 30, 1938, and said notice has 
been duly and regularly given; and 

That thereafter the property of said decedent was 
appraised as required by Jaw and an inventory and 
appraisement thereof filed bv said Hxecutrix show- 
ing the value of the property on September 26, 1938, 
to be the sum of $43,500.00; and 

That more than six months have clapsed since 
the first publication of notice to creditors of said 
decedent and of said estate and that all claims 
which have been presented against [262] said estate, 
and all debts of said estate, including United States, 
State, City, Gounty and other taxes payable by said 
estate and said Executrix, including attorney fees 
to Stern & Grupp have been paid; that there is no 
collateral inheritance tax due the State of Cah- 
fornia herein, and that said estate is in a condition 
for final distribution; and 
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That by the terms of the Last Will and Testa- 
ment of said decedent, any and all property of 
which decedent died seized or possessed is to be 
distributed to Ellen Weinstein, the widow of said 
decedent; and 

That Ellen Weinstein, as the sole legatee under 
the Will of said decedent, has waived the rendering 
of any and all accounts whatsoever, and has waived 
all claims to commissions as Executiix herein, and 
that Ellen Weinstein, as such Exxecutrix, has agreed 
to pay to H. W. Steinegger, the present attorney 
for said Execntmx and Estate, the sum of Five 
Hundred Dollars ($500.00) for services rendered 
to said Executrix and to said Estate; and 

The matter having been submitted to the Court 
and the Court being fully advised in the premises ; 

Now, Therefore, It Is Hereby Ordered, Adjudged 
and Decreed: 

(1) That notice as required by law has been given 
of the hearing of the petition for final distribution 
herein; [262] 

(2) That notice as requried by Jaw has been 
given to the creditors of said decedent and of said 
estare: 

(3) That all claims which have been presented 
against said estate, and all debts of said estate and 
all taxes and other payments required to be made 
by said decedent or said estate to the United States, 
State of California, City and County of San Fran- 
cisco, or to any other governmental or political siub- 
division, including attorney fees to Stern & Grupp, 
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the former attorneys for said Exeeutrix of said 
estate, have been paid; that there is no collateral 
inheritance tax due the State of California herein: 

(+) That Ellen Weinstein, as the sole iegatec 
under the Will of said decedent, has waived the 
rendering of any and all accounts whatsoever; 

(5) That Ellen Weinstein, as Executrix of the 
Last Will and Testament of said decedent, has 
waived all claims to commissions as Lxecutrix 
herein ; 

(6) That H. W. Steinegger is entitled to a fee 
of Five Hundred Dollars ($500.00) for services 
rendered as attorney for said Exeeutiix and said 
Estate, and that said fee is hereby allowed to snid 
attorney, and said Executrix is hereby authorized 
ama eeted to pay to said U1, W., Steincerer the 
sum of Five Hundred Dollars ($500.00) as attor- 
ney's fees herein; 

(7) That the property of said estate is hereby 
distributed [264] as follows: 


‘lo Elen Weinstein: 

All cash on hand; 

A one-fourteenth (1/14) interest in the 
Bloomfield Ranch Syndicate, the legal title o1 


the properties of which stands in the name of 
M. KE. Thomas; 


All other property of every kind and nature 
and wheresvever situate belonging to said de- 
cedent or said estate or of which said decedent 
died seized, which is not herein specifically de- 
seribed, whether or not now known or (is- 
covered. 
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It Is Further Ordered, Adjudged and Decreed 
that said Executrix, Ellen Weinstein, shall upon 
the filing of a receipt herein executed by the legatee 
and distributee hereunder be discharged from all 
further dui, obheation or liability as Execntrix 
of the Last Will and Testament of said decedent. 


Done in open court this 19th day oF Noeveniser, 
1945. 
7 Pe A a. 
Judge of the Superior Court. 
Filed Nov. 18, 1945. H. A. van der Zee, Clerk; 
by Ciened) ai W. Harley. 


Ihecorded: Wols 1139, Page 393. Ajoml 20. 19st: 
Ho van der Zee, Clef: by C, D. Carrell, Deauty 
Clerk. [265] 


The annexed instriment is a correct copy of the 
original on file in inv office. 


attest: 
Certified March 28, 1947. 
[Seal] ROBERT MUNSON, 


County Clerk of San Francisco and ex-officio Clerk 
of the Superior Court of the State of Galifor- 
a, in and for the City and County of San 
Francisco. 

by J. . PAR LEN, 
Deputy. 
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In the Superior Court of the City and County of 
San Francisco, State of California, Probate 


Dept. No. 9 
Probate No. 104330 


In the Matter of the Estate 
of 
ELLEN WEINSTEIN, 
Deceased. 


LETTERS TESTAMENTARY—DUPLICATE 
state of California, 
City and County of San Francisco—ss. 


The Last Will of Ellen Weinstein, Dececased. hav- 
ing been proved in the Superior Court of the City 
and County of San Francisco, State of California, 
Wells Margo Bank & Union Trust Co., (a gorpora- 
tion), suceessor to Union Trust Company of San 
Francisco, which is named therein as such is hereby 
appointed [266] Executor. 


Witness H. A. van der Zee, Clerk of the Superior 
Court of the City and County of San Francisco, 
State of California, with the Seal of said Court 
affixed, this 13th dav of September, 1946. By Order 
of the Court. 


[Seal] H. A. VAN DER ZEE. 


(eri, 


Eee, Woe AR Licy, 
Deputy Clerk. 
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State of California, 
City and County ef San Francisce 


SS. 


Brian E. Gagan being duly sworn deposes and 
says, I am an officer, to-wit, the Trust Officer of 
Wells Fargo Bank & Union Trust Co., the corpora- 
tion above-named, and am authorized to make and 
subscribe oaths on its behalf. 


IT do solemnly swear that said Wells Fargo Bank 
& Union Trust Co. will support the Constitution of 
the United States, and the Constitution of the State 
of California, and that it will faithfully perform 
the duties of Executor of the Last Will and Testa- 
ment of Ellen Weinstein, Deceased, according to 
law. 

BRIAN E. GAGAN. 

Subsertbed and sworn to before me this 13th day 

of September 13, 1946. 


[Seal] AGNES AM. COLE, 
Notary Public in and for the City and County of 
San Francisco, State of California. 
AMIy comnission expires August 27, 1947. 
Filed: Sept. 13, 1946. H. A. van der Zee, Clerk, 
J. V. Farley. 
[Endorsed]: Received and filed Mareh 31, 1947. 
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APPEARANCE 


Killen Weinstein, who, as Executrix of the Will 
of Samuel Weinstein, deceased, was a petitioner im 
the above-entitled cause, having died on August 15, 
1946, and Wells Fargo Bank & Union Trust Co., 
having been duly appointed Executor of the Will 
of Hien Weinstein, deceased, hy the Superior Court 
Gabe stave or Galiicrmia, in andl for the Citveand 
County of San Vrancisco, and having been substi- 
tuted in the above-entitled cause as a petitioner in 
the place of Estate of Samuel Weinstein, deceased, 
by Ellen Weinstein, as Executrix of the Will of 
Samuel Weinstein, deceased, Wells Fargo Bank & 
Union Trust Co.. as Executor of the Will of Ellen 
Weinstein, deceased, hereby appears in the above- 
endtled cause as a petitioner pursuant to the said 
substitution. 

/3/ OJ IK. GUSTING, 
/38/ EUSTACE CULLINAN, 
/3sf/ DELGER TROWBRIDGE, 
Counsel for Petitioners on 
veview, 


[Endorsed]: Received and filed March 31, 1947. 
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PVitle of Tax Court and Cause.] 


ORDER 


Upon consideration of the stipulation filed in the 
above-entitled proceeding March 31, 1947, and it 
appearing therefrom that Ellen Weinstein is de- 
ceased and that in the Estate of Samuel Weinstein, 
an order of distribution was entered November 19, 
1945, whereby Ellen Weinstein became entitled to 
any interest held by the Estate of Samuel Wein- 
stein, deceased in the Bloomfield Ranch, it is 


Ordered that the Estate of Ellen Weinstem, de- 
ceased, Wells Fargo Bank & Union Trust Co.. Ex- 
ecutor, be and it is hereby substituted as the party 
petitioner in the above-entitled proceeding in the 
place and stead of the Estate of Samuel Weinstein, 
deceased, by Klien Weinstein, Executrix. 

[Seal] /s/ MARION J. HARRON, 


Judge. 


Dated: Washington, D. C., Maréh 31, 1947, 
VSM/evd [269] 
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In the United States Circuit Court of Appeals 
For the Ninth Circuit 


Tax Court of the United States, Docket No. 5007 


BLOOMFIELD RANCH, et al, 
Petitioners on Review, 
Ys. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent on Review. 


PETITION FOR REVIEW 


The petitioners above-named, hereinafter referred 
to as ‘*Petitioners,’’ hereby petition the United 
States Cireuit Court of Appeals for the Ninth 
Cireuit to review the decision [270] entered by the 
fax Court of the Umted States on January 31, 
1947, ordering and deciding that there are deficien- 
cies In Income tax and declared value excess-profits 
tax for the year 1940 in the respective amounts of 
$6,646.60 and $4,159.58. This petition for review 
is filed pursuant to the provisions of Sections 1141 
and 1142 of the Intermal Revenue Code. The in- 
dividual petitioners are residents of the State of 
California and the corporation petitioners are cor- 
porations each organized and existing under and 
by virtue of the laws of the State of California and 
each having its principal place of business in said 
state. The tax return for the year 1940 which is 
involved herein was made to the Collector of In- 
ternal Revenue for the First Collection District of 
California. The First Collection District of Cali- 
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fornia is within the jurisdiction of the United 
States Circuit Court of Appeals for the Ninth 
Circuit and this review is sought in said Court. 


Nature of Controversy 

Petitioner James A. Clavton & Co., hereimafter 
calledes@laxvon, is a corporation eugaged in and 
doing business as a veal estate agent and broker at 
San Jose, California. Early in 1926 it learned that 
Miller G Lux, Inc., was willing to sell lands which 
it owned aggregating about 27,500 acres. Clayton 
presented to a number of its eustomers, each of 
whom was willing to appotnt Clayton as his agent 
on a commission basis, the opportunity to buy and 
then sel! those lands at a profit. During January 
and Vebnitary, 1926, Clayton and thirteen [271eon 
its customers each contributed $50,000 to he used, 
with other money to be borrowed, in the purchase 
of said lands. Each investor woon parment re- 
ceived a document signed hy Clayton and the inves- 
tor, dated March 10, 1926, which documents were 
identical except for the names of the respective in- 
vestors. A copy of that decument is annexed to 
petitioners’ petition to the Tex Court as Exhibit 1. 
The lands were bought and paid for. and over 90% 
of them were sold by the end of 1930 when the de- 
pression made itself felt. Thereafter the sales were 
almost nominal, less than 61 acres having been sold 
from 1981 to 1940 inclusive. ft was necessary for 
Clavton toe lease or farm the land in order te main- 
tain it ma salable condition during the depression. 

A partnership return of income for the calendar 
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vear 1940 was made to the Collector of Internal 
Revenue for the First Collection District of Cah- 
fornia by the petitioners herein under the name 
Bloomfield Ranch showing income therevf and the 
respective shares of the petitioners therein, similar 
in form to returns that had been filed and accepted 
each vear since 1926. Under date of February 28, 
1944, the Commissioner issued a ninety-day notice 
addressed to Bloomfield Ranch, which stated ‘* You 
filed a return on Form 1065 as a partnersnip. It is 
held that vou are an association as defined in Sec- 
tion 3797 (a) (38) of the Internal Revenue Code, 
and are therefore subject to tax as a corporation,” 
and the Commissioner assessed deficiencies for the 
vear 1940 of $6,646.50 in income tax liability, and 
of $4,159.58 in declared value excess-profits tax 
liability. [272] 
The Tax Court has sustained the Cominissioner's 

determination. 

Respectfully, 

15 7 ee IS ELEN G, 

77 HUST ACI CULLINAN, 

/sf DELGKR TROWSBRIDGH, 


Counsel for Petitioners. 


Endorsed]: Received and filed T.C.U.S April 
21, 1947. [273] 
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In The Tax Court of the United States 
Docket No. 5007 


BLOOMFIELD RANCH, et al, 
Petitioners on Review, 


Wisc 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent on Review. 


To the Commissioner of Internal Revenue, and to 
J. P. Wenchell, Esq.. Chief Counsel, Bureau of 
Internal Revenue: 

You Are Hereby Notified that the Petitioners 
above-named did, on the 21st day of April, 1947, 
file with the Clerk of the Tax Court of the United 
States, at Washington, [274] D. C., a petition for 
review by the United States Ciremt Court of Ap- 
peals for the Ninth Circuit of the decision of the 
Tax Court heretofore rendered in the above-entitled 
cause. .A copy of the Petition for Review as filed is 
hereto attached and served on vou. 

Dated= View 2tst day of ort, 1o8%: 

/s/ O. IK. CUSHING, 
js/ EUSTACE CULLINAN: 
{37 DIGUGER “ROW BRIG: 
Counsel for Petitioners on 
Review. 

Personal service of the above and foregoing 
novige, together with a copy of the Patition stor 
Review, is hereby acknowledge this 2lst day of 
Apri, 1947. 

737 dP. WENCHEL, GAR, 


Counsel of Respondent on 
Des ee, MO Rmeal 
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In the United States Circuit Court of Appeals 
For the Ninth Circuit 


TT. C. Docket No. 5007 


BLOOMFIELD RANCH, et al, 


Petitioners on Review, 
VS. 


GOWMISSIONER OF INTERNAL REVENUE, 
Respondent on Review, 


MOTION FOR TRANSNISSION OF 
ORIGINAL EXHIBITS 


Come now the parties to the above-entitled pro- 
ceeding by their counsel of record, and 

Averring that Petitioners’ Exhibits 11 and 14 and 
Respondent’s Exhibit HK which were received in 
evidence in the official proceeding before the Tax 
Court of the United States, are documents which 
would be costly or difficult to reproduce or print; 
it is moved: [276] 

i, ‘Phat the Griginals of said Petitioners ~#x- 
hibits 11 and 14 and Respondent’s Kxhibit [¢, in- 
stead of being fully set forth in the transcript to 
be certified by the Clerk of the Tax Court of the 
United States to the Clerk of the United States 
Circuit Court of Appeals for the Ninth Cireuit, 
may he transmitted by the Clerk of the Tax Court 
to the Clerk of this Court, said exhibits, however, 
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to remain in the custody of the Clerk of the Tax 
Court until fifteen davs prior to the hearing before 
this Court and, wpon direction and at the expense 
of counsel for petitioners, to he then transmitted by 
the Clerk of the Tax Court to the Clerk of this 
Court. 

2. "Phat said exhibits need not be printed in the 

record on review herein but may be referred to by 
counsel in their respective briefs and on oral argu- 
ment, or reproduced, in whole or in part, In an 
appendix to their respective briefs, and considered 
hy the Court with the same force and effect as if 
included in the printed record on review. 
3. That the Clerk of this Court be instructed to 
transmit to the Clerk of the Tax Court of the United 
States, Washington 25, D. €., a certified copy of the 
order entered herein to be by him meorporated in 
the transcript of reeord filed in this Court. [277] 


Wherefore, it is praved that this motion be 
sranted. 
/s/ HUSTACKH CULLINAN, 
/s/ DEVE TROWBRIDGE, 
9o) Ce Noe SA EG 
Attornevs for Petitioners. 
Pe) sho PANINI EB eke oN, Ia 
Chief Counsel, Bureau of In- 
ternal Revenue. 
j/3/ SEWEALL KEY, CAR. 
Acting Assistant Attorney 
General, 
Attorneys for Respondent. 


Cn 


Commussioner of Internal Revenue 24 


So Ordered: 
WILLIAM DENMAN, 
Senior United States Circuit 
Judge. 

A True Copy: 
Attest: May 2, 1947. 
[Seal] /s/ PAUL P. O’BRIEN, 

Clerk. 


[Endorsed]: Filed T.C.U.S. May 7, 1947. 
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[Title of Circuit Conrt of Appeals and Cause. ] 


DESIGNATION OF RECORD, PROCEEDINGS 
AND EVIDENCE TO BE CONTAINED IN 
THE RECORD ON REVIEW 


To the Clerk of the Tax Gonrt of the United States: 


You will please prepare, transmit and deliver the 
complete veeord and all the proceedings and evi- 
dence in the above-entitled cause to the [279] Clerk 
of the United States Ciremit Court of Appeals for 
the Ninth Circuit, viz.. copies, and originals where 
noted, duly certified as correct, of the following 
documents and records in the above-entitled cause 
in connection with the petition for review by the 
said Cirenit Court of Appeals for the Ninth Cireuit 
heretofore filed by the Petitioners above-named: 


(1) Docket entries of all proceedings before the 
Tax Court. 
(2) Pleadings before the Tax Court. 
(a) Petition with Exhibit A (notice and 
statement of deficiency) annexed thereto. 
(b) Answer. 


(3) Transcript of the proceeding before the 
Tax Court on June 10, 1945. 
(4) The following exhibits introduced in  evi- 
dence before the Tax Court: 
Petitioners’ (Taxpaver’s) Exhibits Nos. 1, 
Do ty Oemieee. Oy 10: 
Exhibit 11 (originals of eight photostat 
sheets, see Record, page 60) ; 
Mxhibits 12 and 13; and 
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Exhibit I4 (original map, see Record, 
page 8+); 

Respondent’s Exhibits A, B, C, F and D: 

Exlnbit KE (original copy of tabulation, see 
Reeord, page 111). 


(5) Stipulation of the parties as to certain facts. 
received at the trial. (See Record, pages 22 
end 23). 

(6) Stipulation of facts regarding items shown 
upon [280] Exhilnt E. (Filed with Court Room 
Clerk July 22, 1945). 


(7) Memorandun Findings of Fact and Opinion 
of the Tax Court. 

(8) Decision of the Tax Court. 

(9) Stipulation for substitution of Wells Fargo 
Bek @& Union Erust Co., as executor of the Wall 
of Ellen Weinstein, deceased, as petitioner in place 
of Estate of Samuel Weinstein, deceased, by Hen 
Weinstein, as executrix of the Will of Samuel 
Weinstein, deceased. 

(10) Appearance of Wells Fargo Bank & Union 
Trust Co., as executor of the Will of EHen Wein- 
stein, deceased. 

Ge Order of “Las “Gourt for substitution of 
Estate of KNen Weinstein, deceased, Wells Fargo 
Bank & Union Trust Co., executor. 

(12) Petition for review. 

(13) Notice of filing petition for review and 
service of same. 
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(14) Designation of record, proceedings and 
evidence to be contained in the record on review. 
Said transcript to be prepared, certified and 
transmitted as required by law and the rules of the 
United States Circuit Court of Appeals for the 
Ninth Cireuit. 
/s/ EUSTACE CULLINAN, 
/s/ DELGER TROWBRIDGE, 
is Oo CUSHING, 
Attorneys for Petitioners on 
Review. [281] 


Receipt of copy of the foregoing Designation of 
Reeord, Proceedings and Evidence to be Contained 
. In the Record on Review is hereby admitted this 
oth day of May, 1947. 


/s/ J. P. WENCHEL, C.A.R., 


ON oceans eee. ae 
Counsel for Commissioner of 
Internal Revenue, 
Respondent on Review. 


[Endorsed]: Received and filed T.C.U.S. April 
28, 1947. [282] 
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The Tax Court of the United States 
Washington 25, D. C. 


Docket No. 5007 


BLOOMFIELD RANCH, et al., 


Petitioners, 


vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent, 


CERTIFICATE 

I, Victor S. Mersch, clerk of the Tax Court of the 
United States, do hereby certify that the foregoing 
pages, 1 to 282, imclusive, contain and are a true 
copy of the transcript of record, papers, and pro- 
ceedings on file and of record in mv office as called 
for by the Praecipe in the appeal as above numbered 
and entitled. 

In testimony whereof, I hereunto set my hand 
and affix the seal of the Tax Court of the United 
States, at Washington, in the District of Columbia, 
tats 20th day oi Mav, 1947. 

[Seal] /s/ VICTOR 8S. MERSCH, EMT 

Clerk tte TaxeContrt of ihe 
United States. 
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[Endorsed]: No. 11643. United States Circuit 
Court of Appeals for the Ninth Circuit. Bloomfield 
Ranch, by James A. Clayton & Co., a Corporation, 
managing partner, operator and co-owner thereof, 
and by Florence G. Baldwin, John Derro] Chace, 
Willis Sherman Clayton, Jrv., Arthur D. Curtner, 
John Kirk Dorrence, Ross L. Fitch, Margaret F. 
Coykendall, Hugh 8. Hersman, Alfred A. Hap- 
good, George H. Osen, Alfred L. Parkinson, Estate 
of Andrew R. Patrick, deceased, by Sigurd C. P. 
Cornett, as executor of the Will of Andrew R. Pat- 
rick, deceased, San Jose Hardware Co., a Corpora- 
tion, Nellie Shillingsburg, Anne Thompson, Sarah 
Shillingsburg Barry, Margaret Leaman, and Estate 
of Ellen Weinstein, deceased, bv Wells Fargo Bank 
& Union Trust Co., Executor, substituted for Estate 
of Samuel Weinstein, deceased, by Ellen Weinstein, 
as Executrix of the Will of Samuel Weinstein, de- 
ceased, partners in and co-owners of Bloomfield 
Ranch, Petitioners, vs. Commissioner of Internal 
Revenue, Respondent. Transcript of the Record. 
Upon Petition to Review a Devision of the Tax 
Court of the United States. 


Filed June 3, 1947. 


Vy esi P. O BRIEN, 
Clerk of the United States Ciremit Court of Appeals 
for the Ninth Cireuit. 
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In the United States Circuit Court of Appeals 
For the Ninth Cireuit 


No. 11643 


BLOOMFIELD RANCH, et al., 
Petitioners on Review, 


V8. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent on Review. 


STATEMENT OF POINTS TO BE 
RELIED UPON 


Now come the Petitioners on Review in the above- 
entitled cause, by their attorneys, O. K. Cushing, 
Eustace Cullinan and Delger Trowbridge, and 
hereby state that they intend to rely upon the fol- 
lowing points in this proceeding: 


1. The Tax Count erred in failing to find that 
the petitioners do not constitute an association tax- 
able as a corporation. 


2. The Tax Court erred in finding that the 
Bloomfield Ranch Syndicate is an association tax- 
able as a corporation. 

3. The Tax Court erred in holding that there 
are deficiencies in Income tax and declared value 
excess profits taxes for the vear 1940 in the respec- 
tive amonnts of $6,646.60 and $4,159.58; and erred 
in failing to hold that there are no deficiencies in 
income tax or declared value excess profits taxes 
for the year 1940. 
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4 he Tax Court erred in failine to nnd that 
each person who paid $50,000 to Clayton & Co. 
signed with Clayton & Co. a separate written in- 
strument in the form of Petitioners’ Exhibit 1, and 
that there was no other agreement by any petitioner. 

5. The Tax Court erred in finding that the four- 
teen separate written instruments referred to in its 
Findings of Fact were signed by each person who 
contributed to the fund of $700,000, designated as 
S livestor: 

6. The Vax Com: etied nny tailing to fined thar 
there was no agreement by the investors with one 
another. 

7. The Tax Court erred in failing to find that 
the investors had no meeting before they signed 
the respective agreements with Clayton & Co. and 
that some of them did net know who the others 
were. 

8. The Tax Court erred in finding that the agree- 
ment provided that ‘‘EHach investor was entitled to 
have returned to him the $50,000 which he ad- 
vaneed, in whole or in part, in the operator’s judg- 
ment, but no investor was entitled to reeeive repay- 
ment of his contribution before the properties had 
been converted into eash and all charges and ex- 
penses kad been fully paid.’ 

9. The Tax Court erred in finding, with respect 
to said agreement ‘It was previded that distribu- 
tion could be made in equal amounts to each inves- 
tor whenever the operator had a net amount, after 
payment of charges, of $7,000 or more on hand.”* 

105 Lhe Vax Comm erred in fmline to dds om 
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the contrary, that it was provided in the agreement 
between each investor and Clayton & Co. that upon 
the payment of the debts, taxes and charges accrued, 
any residue of money in the Operator’s (Clayton 
& Co.) hands ‘‘shall be distributed equally to said 
investors whenever there shall be a net amount of 
$7,000 or more on hand.”’ 

ieee Vax Com eried im faring fo hold that 
such leases as were made and such expenses as were 
ineurred with respect to the property after the year 
1930, occurred as the result of the depression and 
were matters bevond the control of either the Oper- 
ator or the investors. 

12. The Tax Comt erred in finding that fiom 
1941 to 1944, 1112 acres were sold for $541,843.00. 

do. Vhe Vax Court erred in findme that the 
original agreement of each investor had attached to 
it endorsement of any assignment or transfer of all 
oy part of a one-fourteenth interest whieh showed 
how the transfer of the interest came about or was 
made, 

14. The Tax Court erred in holding that the 
fourteen instruments which were signed by the re- 
spective investors constituted a single agreement. 

15. The Tax Court erred in holding that the 
titles to the property were not taken and held by 
M. EK. Thomas in trust for the respective investors. 

16. The Tax Court erred in failing to hold that 
each respective investor was a principal and Clay- 
ton & Co. was his agent. 

17. Vhe Tax Court erred in holding that Clayton 
& Co. was given power to deal with the properties 
as though it was the sole owner, and the Tax Court 
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erred in failing to hold that the agreement provided 
in the same connection that the Operator (Clayton 
& Co.) “may not exchange, encumber, nor lease 
except as above specified, (for one season only), nor 
sell trees, wood or improvements off from said 
property without the consent of the investor.’’ 

18. ‘he Vax Court erred in holding thareihe 
investors did not have undivided interests im the 
lands which were purchased, and erred in holding 
that the mvestors were not the equitable owners of 
undivided interests in the property acquired by the 
investment. 

19. The Tax Court erred in failing te hold that 
the investors were equitable owners of the property 
acquired and that their beneficial interests were not 
merely personal claims against the agent, Clay- 
ton dO, 

JO The Vas Count erred in Holding that 
interests of the investors were limited to rights to 
receive distribution of the net profits to be derived 
from the operation and sales of the land, and that 
their beneficial interests were ouly personal claims 
against the operator. 

21. The Tax Court erred in holding that no in- 
vestor was entitled, ‘as of right." to any payment 
or return ‘before said property and the proceeds 
thereof have been converted into cash,’’? and all ex- 
penses, debts, charges and commissions had been 
fully paid; and the Tax Court erred in failing to 
hold, with respect to the foregoing language, that 
the agreement also read ‘*provided, however, that 
upon the payment of the debts, taxes and charges 
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accrued, such funds shall be distributed equally to 
said investors whenever there shall he a net amount 
of $7,000 or more on hand.’’ 

Pee The Tax Coun erred in holding that) Ime 
bility was limited to the investment which each 
investor originally made in the enterprise. 

woe Vhe VaseGoure erred in failing to hold thay 
the petitioners constituted a partnership as partner- 
ship is definied by Section 3797 of the Inteinal 
Revenue Code, and Section 29.3797-4 of Regulations 
111 or Section 19.3797-4+ of Regulations 103. 

24, The Tax Court erred in holding that ‘‘the 
acquisition of property for the express purpose of 
resale at a profit is a business undertaking’’; and 
the Tax Court erred in holding that the purpose of 
the investment involved in this case was to make 
profits by ‘‘dealing’’ in real estate. 

25. The Tax Court erred in holding ‘‘that those 
who made up a fund of $700,000 for the purchase 
of the Miller & Lux property constituted an associa- 
tion, and that respondent has correctly determined 
that there was an association taxable as a cor- 
poration.”’ 

26. The Tax Court erred in failing to hold that 
those who invested in the purchase of the Miller & 
Lux property did not constitute an association. 

27. Vhe Tax Comt erred mm holdine that ihe 
petitioners constitute an association within the 
definition contained in Section 3797(a) of the In- 
ternal Revenue Code, so as to constitute a taxable 
entity taxable as 2 corporation. 

28. The Tax Conrt erred in failing to hold that 
the ynatitioners do not eonstitnte an association 
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within the definition contained in Section 3797(2) 
of the Internal Revenue Cede so as to constitute a 
taxable entity taxable as a corporation. 

Petitioners designate the entire record, as certi- 
fied by the Glerk of the Tax Court of the Umited 
States, as necessary for the consideration of the 
above-mentioned points, except, however, the photo- 
static copies of the agreements hetween the respec- 
tive investors and James A. Clayton & Co., which 
are annexed to the copies of Petitioners’ Exhibit 2 
(record pages 192 and 193), Exlubit 3 (record pages 
195 amd 196), Exhibit + (record paces 198 and 19977 
Exhibit 5 (record pages 201 and 202), Extibit 6 
(record pages 209, 210, 211 and 212), and Exhibit 
10 (reeord paces 215 and 219); each of wiivciigie 
identical with Petitioners’ Exhibit 1 (vecord pages 
189 and 190) except as to the name of the investor. 

And petitioners request that the reecrd be printed 
accordingly, and that in lieu of the said agreements, 
excepted as aforesaid, there be printed in the record 
a statement that each of said agreements so omitted 
from the printed record is identical with Petitioners’ 
Exhilnt 1 (record pages 189 and 190) except in each 
case the difference of the name of the investor. 

Dated: June oth. 1947. 

/3/ O. K. CUSHING, 
/s/ EUSTACE CULLINAN, 
/s/ DELGER TROWBRIDGE, 
Counsel for Petitioners on 
Review. 


[Endorsed]: Filed June 5, 1947. 


